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According to a decision lately rendered by 
the New York Court of Appeals, property own- 
ers cannot recover damages against elevated 
railroads, where their property has been in- 
creased in value by the building of the road. 
This decision effectually settles the contention 
upheld by some of the lower courts, that the 
benefits to property arising from the con- 
struction of the elevated roads could not be 
considered in fixing the damages. The real 
question at issue, the court said, was the 
actual result upon the land, whether its actual 
market value has been decreased by the 
taking or whether the taking has prevented 
an enhancement in value greater than has 
actually occarred, and, if so, to what extent. 
The amount of such decrease in the value of 
the remaining land, or the amount of the dif- 
ference between its actual market value and 
what it would have been worth if the railroad 
had not taken the other property is, the court 
says, the amount of the damage which the 
defendants should pay. If, on the contrary, 
there has been neither decrease in value 
caused by the railroad nor any prevention of 
an increase from the same cause, how can it 
be truly said that the lot owner has been in- 
jured to the extent of a farthing? Where it 
appears that the property left has actually 
advanced in value, unless it can be shown 
that but for the act of defendants in taking 
these easements it would have grown still 
more in value, the fact is plain that it has not 
been damaged. The view of the court is so 
reasonable that it almost seems strange that 
judicial investigation and decree should have 
been necessary to settle it. 





The Yale Law Journal, which, by the way, 
we regard as one of our most valued ex- 
changes, calls attention to a recent interest- 
ing decision of Mr. Justice Lamar, while 
upon the circuit bench, which will gratify 
strict constructionists. A United States 
deputy marshal for a district of Tennessee 
had received, while in Mississippi, notice of 
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the whereabouts of a criminal, for whose 
arrest he had a lawful warrant with him. He 
borrowed a pistol of a deputy sheriff in Mis- 
sissippi to effect the arrest with; whereupon 
a zealous municipal officer had him promptly 
arrested, jailed and fined for the offense of 
carrying concealed weapons contrary to the 
law of Mississippi. Upon appeal to the 
circuit court it was alleged that, as he was 
setting out to make a lawful arrest, he was 
executing the law of the United States, and 
had a right to carry a pistol, if that were 
necessary to accomplish the purpose, and 
that while executing the laws of the United 
States he was under their protection. But 
the Justice held that he was only a private 
citizen while beyond the limits of his district, 
and it was of no consequence that somewhere 
else he had an official character; and as to 
that section of the revised statutes which pro- 
vides that, ‘‘the marshals and their deputies 
shall have in each State the same powers in 
executing the laws of the United States as 
the sheriffs and their deputies in such State 
may have by law in executing the laws there- 
of,’’ said: ‘‘the argument is that as in the 
performance of their duty the sheriffs and 
their deputies in Mississippi have a right to 
carry a pistol, therefore the relator as a 
deputy United States marshal for the western 
district of Tennessee, should have the same 
right. This conclusion is a non-sequitur. 
That section of the statute will not warrant 
such a construction. It was never intended 
by that section to enlarge the territorial juris- 
diction of the United States marshals and 
their deputies, which is the logical effect of 
the construction contended for. It means 
simply that the United States marshals and 
their deputies within their respective districts 
shall have in the States the same powers in 
executing the law of the United States as the 
sheriffs and their deputies have by law in ex- 
ecuting the laws thereof.’’ 





We observe with gratification the advent of 
Mr. Stewart Rapalje as editor of the Railway 
and Corporation Law Journal. That gentle- 
man is well known to the profession as the 
late editor of the Criminal Law Magazine, 
the author of treatises on Contempts, Crimi- 
nal Procedure, Witnesses, and the compiler 
of the recently published Digest of the Amer- 
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ican Decisions and American Reports. We 
have no doubt that his efforts in this new field 
of labor will be satisfactory to himself, as 
well as to the numerous readers of that in- 
fluential journal. 





NOTES OF RECENT DECISIONS. 


Unitep States SupREME Court — JuRIs- 
DICTION—FEDERAL QUESTION—OBLIGATION OF 
Contracts.—In City of New Orleans v. New 
Orleans Water-works Co., the United States 
Supreme Court decide that the Supreme 
Court of the United States will not entertain 
jurisdiction of an appeal from the decision of 
a State supreme court on the ground that it 
upheld a statute which, by changing the terms 
of a contract between a city and a water- 
works company, impaired the obligation 
thereof, within the prohibition of the federal 
constitution, when it appears that the con- 
tract claimed to have been impaired was ultra 
vires and void, and had been so declared by 
the State supreme court. The contract being 
void, it had no legal existence, and could not 
be impaired ; and hence no federal question 
was presented. To this conclusion of the 
court Justice Harlan dissents. The court 
also holds that a city which has repudiated its 
contract with a water-works company, and 
thereby rendered necessary further legisla- 
tion to establish the relations of the parties, 
is estopped to claim that such legislation has 
impaired the obligation of the contract; and 
hence such a claim cannot be considered as 
raising a federal question. 

A municipal corporation, being a mere 
creature of the legislature, established for 
the purposes of government, is entirely sub- 
ject to the legislative will, and cannot claim 
protection under the provision of the federal 
constitution prohibiting the States from pass- 
ing any laws impairing the obligation of con- 
tracts. 

The fact that a contract made by a city 
with a water company has received final judi- 
cial interpretation does not, so far as the 
rity’s rights are concerned, in any way affect 
the power of the State to change the same by 
subsequent legislation. 

As the contract, so far as the city’s rights 
are concerned, is subject to the will of the 





legislature, a statute authorizing a change 
therein modifying the city’s right to tax the 
water company, does not operate as a taking 
of its property without due process of law. 

Upon the main question, as to the power of 
the legislature over a municipal corporation, 
Mr. Justice Brown says: 


In the Dartmouth College Case, 4 Wheat. 518, 660, 
661, in which the inviolability of private charters was 
first asserted by this court,a distinction is taken, in 
the opinion of Mr. Justice Washington, between cor- 
porations for public government and those for private 
charity; and itis said that the first, being for public 
advantage, are to be governed according to the law of 
the land, and that such acorporation may be con- 
trolled, and its constitution altered and amended by 
the government, in such manner as the public interest 
may require. ‘‘Such legislative interferences cannot 
be said to impair the contract by which the corporation 
was formed, because there is in reality but one party 
to it; the trustees or governors of the corporation being 
merely the trustees for the public, the cestui que trust 
of the foundation.” Mr. Justice Story was also of 
opinion (page 694), that ‘‘corporations for mere 
public government, such as towns, cities, and counties, 
may in many respects be subject to legislative control.’’ 

In the case of East Hartford v. Bridge Co., 10 How. 
511, 533, 534, the constitutionality ofan act of the 
legislature discontinuing a ferry, the franchise of 
which for more than 100 years had belonged to the 
town of Hartford, and subsequently tothat of East 
Hartford, was drawn in question. It was claimed by 
the town that the State had impaired the obligation of 
its contract; but it was held that ‘‘the parties to this 
grant did not, by their charter, standin the attitude 
towards each other of making a contract by it such as 
contemplated in the constitution, and as could not be 
modified by subsequent legislation. The legislature 
was acting here on the one part, and public municipal 
and political corporations on the other. * * * The 
grantees likewise, the towns being mere organizations 
for public purposes, were liable to have their public 
powers, rights, and duties modified or abolished at 
any moment by the legislature. * * * Hence, gen- 
erally, the doings between them and the legislature 
are in the nature of legislation rather than compact, 
and subject to all the legislative conditions just named, 
and therefore to be considered as not violated by sub- 
sequent legislative changes.’’ ‘ 

So in Laramie Co. v. Albany Co., 92 U. S. 307, 311, it 
was held that the legislature had power to diminish or 
enlarge the area of a county whenever the public 
convenience or necessity required. ‘Institutions of 
the kind,” said Mr. Justice Clifford, “‘whether called 
counties or towns, are the auxiliaries of the State in 
the important business of municipal rule, and cannot 
have the least pretention to sustain their privileges or 
their existence upon anything like a contract between 
them and the legislature of the State, because there is 
not, and cannot be, any reciprocity of stipulation, and 
their objects and duties are utterly incompatible with 
everything of the nature of compact.” So in the re- 
cent case of Williamson v. New Jersey, 130 U.S. 189, 
199,9 Sup. Ct. Rep. 453, it was held that the power of 
taxation on the part of a municipal corporation is not 
private property,or a vested right of property in its 
hands, but the conferring of such power is an exercise 
by the legislature of a pubiic and governmental power 
which cannot be imparted in perpetuity, and is al- 
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ways subject to revocation, modification, and control, 
andis not the subject of contract. Said Mr. Blatch- 
ford: ‘**We are clearly of opinion that such a grant of 
the power of taxation by the legislature of a State does 
not formsuch a contract between the State and the 
township as is within the protection of the provision 
of the constitution of the United States which forbids 
the passage by a State of a law impairing the obligation 
of contracts.”’ 

At the last term of this court, in the case of Board v. 
Skinkle, 140 U. S. 334, 11 Sup. Ct. Rep. 790, it was held, 
the chief justice speaking for the court, that an execu- 
tive agency created bya State for the purpose of 
improving public highways, and empowered to assess 
the cost of its improvements upon adjoining lands, 
and to purchase such lands as were delinquent in the 
payment of the assessment, did not by such purchase 
acquire a contract right in the land so bought, which 
the State could not modify without violating the pro- 
visions of the constitution of the United States. But 
further citations of authorities upon this point are 
unnecessary. They are full and conclusive to the 
point that the municipality, being a mere agent of the 
State, stands in its governmental or pablic character 
inno contract relation with its sovereign, at whose 
pleasure its charter may be amended, changed, or 
revoked, without the impairment of any constitutional 
obligation, while with respect toits private or pro- 
prietary rights and interests it may be entitled to the 
constitutional protection. In this case the city has no 
more right to claim an immunity for its contract with 
the water- works company, than it would have had if 
such contract had been made directly with the State. 
The State having authorized such contract, might 
revoke or modify it at its pleasure. 


PHYSICIANS AND SURGEONS — LICENSE TO 
Practice Mepicine.—In Barmore v. Dick- 
son, 28 Pac. Rep. 8, the Supreme Court of 
Oregon construe statutes of that State pre. 
scribing the qualifications necessary to obtain 
license to practice medicine in that State. 
The fact that similar statutes exist in many 
of the States makes the decision of general 
interest. The statute creates a State board 
of medical examiners, and provide for the 
issuing of certificates by the board to all who 
have received diplomas from legally chartered 
‘‘medical institutions in good standing.’’ The 
acts further provide for the examination of 
applicants not graduates of a medical school, 
and the issuing of certificates to those who 
pass such examination, and that without such 
certificate no one, except those then in prac- 
tice, would be allowed to practice medicine 
in the State. It was held that the board had 
a right to define the words ‘medical institu- 
tions in good standing,’’ so as to include only 
those schools that require for graduation at 
least three regular sessions of six months 
each, extending over a period of three years, 
and to make a further rule that those exam- 





ined. must attain seventy-five cent. 


Strahan, C. J., says: 

These provisions of statutory law appear to have 
been copied substantially either from the laws of 
Illinois or Mixsouri; nor is it material because in each 
of those States the statute had been construed by the 
courts Lefore its enactment in this State. By adopt- 
ing the statute in such case, we adopted with it the 
construction it had received by the courts of the State 
from whence it was taken, and the decisions of the 
courts of such State are authority here. Gerrish v. 
Gerrish, 8 Oreg. 351; McIntyre v. Kamm, 12 Oreg. 

«253, 7 Pac. Rep. 27; Trabant v. Rummell, 14 Oreg. 17, 
12 Pac. Rep. 66; Crawford v. Roberta, 8 Oreg. 324. 
The construction of the Illinois statute came before 
the supreme court of that State in People v. Board, 
110 Ill. 180. In the Illinois act the word ‘treputable” 
was used instead of the words “good standing,” as in 
our and the Missouri acts; and in reaching the con- 
clusion as to the powers of the board to determine 
what college was “reputable,” within the meaning of 
the act, the court said: ‘As a part of the current 
history of the times, and as an aid in arriving at the 
legislative intention, we know there were colleges 
of different kiads authorized by the laws of 
States in which they were located in which there 
were pretended to be annually delivered full courses 
of lectures and instruction upon arts and sciences 
professed to be taught that were not ‘reputable,’ be- 
cause they graduated for money, frequently without 
any reference to scholarship. A diploma from such 
institution afforded no evidence of scholarship or at- 
tainments in its holder. It was a fraud, and deserved 
no respect from anybody, and it was against such 
diplomas the law was intended to protect the public, 
and therefore required the colleges to be ‘reputable.’ 
Whether a college be reputable or not is not a legal 
question, but a question of fact. So, also, are the re- 
quirements in regard to the annual delivery of 
full courses of lectures and instruction. These 
questions of fact are by the act submitted to the de- 
cision of the board, notin so many words, but by the 
plainest and most necessary implication. Their 
action is to be predicated upon the existence of the 
requisite factsand no other tribunal is authorized to 
investigate them, and of necessity therefore, they 
must do so. The act of ascertaining and determin- 
ing what arethe facts in its nature judicial. It in- 
volves investigation judgment, and discretion.” The 
same question was again before the supreme court in 
Board v. People, 123 Ill. 227, 13 N. E. Rep. 201. In that 
ease the board adopted a rule for its guidance in such 
cases identicalin principle with the one adopted by 
the appellant board. The resolution adopted by the 
Illinois board is as follows: ‘Resolved, that after 
June, 1885, the Illinois State board of Jental examin - 
ers will recognize as reputable only such dental col- 
leges as require, as a requisite of graduation attendance 
upon two full regular courses of lectures and practi- 
cal instruction, which courses shall-each be of not 
less than five months’ duration, and shall be held in 
separate years, with practical instruction intervening 
between the courses. Such colleges must also re- 
quire a preliminary examination before admitting 
students to matriculation, provided that no certificates 
from a high or normal school or other literary institu- 
tion is presented by the candidate.” In this case 
People v. Board, supra, was approved; but it was 
held, under the peculiar facts developed by the 
pleadings, that the board had abused the discretion 
which the statute had vested in it, and for that reason 
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132 THE CENTRAL LAW JOURNaw 





No. 7 








the alternative writ was made peremptory, The 
opinion of the appellate court is found in this case in 
20 Ill. App: 457. So in State v. Gregory, 83 Mo. 123, 
the same construction was given a very similar 
statute inthe State of Missouri. In that case it was 
held that the granting of certificates to holders of 
diplomas involved matters of judgment and discre- 
tion on the part of the State board ofhealth, and 
would not be enforced by mandamus. A similar 
question came before the Supreme Court of Minnesota 
in State v. Board, 32 Minn. 324, 20 N. W. Rep. 238, 
with the like result. In that case the board was 
authorized to refuse the certificate to any one guilty 
of “unprofessional or dishonorable conduct,” and it 
was held that the relator was not entitled to a remedy 
by mandamus to secure a review of the correctness of 
the reversal of the determination of the board. This 
class of legislation has its origin in the police power of 
the State. Its object is to protect the inhabitants of 
the State from imposition by presumptuous pre- 
tenders, and it has been upheld and sustained in 
Massachusetts, Maine, New York, Ohio, Lllinois, Ala- 
bama, Georgia, Missouri, and Texas. To render such 
alaw effective, the power to grant certificates must 
be Jodged in some recognized body of men learned in 
the science of medicine, with a supervisory power 
vested in the courts to review their acts, ifthe dis- 
cretion which the law gives them shall be abused. 
But, before the courts will interfere, it must be made 
to appear that there has been an abuse of discretion. 


CromnaL Law—Attempt To Commit RaPE— 
ADMINISTERING CANTHARIDES.—The Supreme 
Court of Nevada hold, in State v. Lung, that 
the fact that a man mixed cantharides in a 
cup of coffee which he believed a certain 
woman was about to drink does not consti- 
tute an attempt to commit rape, since from 
that act it is not logically inferable that he 
intended carnally to know her by first de- 
stroying either her physical or mental power 
to resist, inasmuch as cantharides cannot pro- 
duce such effect. 

Such attempt to administer canthorides, 
though coupled with the fact that he said, 
some time before, that he would have inter- 
course with her, raises no presumption that 
he intended to commit rape. 

An indictment charging that a man, in ap 
‘‘attempt’” to commit rape, mixed cantharides 
in a cup of coffee which he knew a certain 
woman was about to drink, contains, at best 
only an argumentative allegation of ‘‘intent’’ 
to commit the crime, which is insufficient. 


Contract — AGREEMENT TO ARBITRATE — 
Ricut to Sue.—The Supreme Court of Ap- 
peals of West Virginia, in Kinney v. Balt. & 
O. Employees’ Relief Assn., 14 S. E. Rep. 
8, hold that a provision in a contract that all 
differences arising under it shall be submitted 





to arbitrators, thereafter to be chosen, will 
not prevent a party from maintaining a suit 
in the first instance, in a court to enforce his 
rights under it. Brannon, J., says: 


The first point of objection made by the appellant to 
the decree is that the plaintiff could not sue because 
of article 25 of the constitution of the association, 
which reads thus: “Should any difference arise be- 
tween any claimant for the benefits herein set forth 
and the committee of management, it shall be sub- 
mitted to three arbitrators, one to be chosen by each 
party, and the third by the two thus chosen, whose 
decision shall be final.’”? Does this article forbid Mrs. 
Kinney from resorting toa court of ju-tice to enforce 
her demand, and limit her to arbitration? The com- 
mon-law doctrine is thus laid down in 2 Tuck. Comm. 
Laws, 31: ‘*Though parties, on entering into a con- 
tract, agree that, if a difference should arise between 
them, they will refer it to arbitrators, yet a bill for 
specific performance of such agreement will not lie, 
(Street v. Rigby, 6 Ves. 818; Gourlay v. Duke of 
Somerset, 19 Ves 431); and it seems an action at law 
will not lie for refusal to nominate an arbitrator in 
pursuance of a covenant torefer, Browning v. Wright, 
2 Bos. & P.13. Nor isan agreement to refer a bar to 
a suit or action, though, if the party sues contrary to 
his bond of submission, he is liable to an action for 
damages. Mitchell v. Harris, 5 Ves. Jr. 132. Nor can 
a party, by an agreement to refer, deprive himself of 
right to apply to a court of equity. Nichols v. Chalie, 
14 Ves. 271. Iudeed, a mere agreement to refer, with- 
out an actual consequent reference, is no barto an 
action in any case.” 2 Pars. Cont. 707 states: “Both 
in this country and in England it has long been con- 
sidered that the parties to a contract are not bound by 
an agreement, whethe: in or out of the contract, to 
refer questions under the same to arbitration; because 
they cannot oust the courts of their jurisdiction by 
apy agreement that these claims shall be submitted to 
arbitration.’? Same doctrine in Morse, Arb. 91. Many 
American cases are cited for this proposition. It will 
be seen in Condon v. Railroad Co., 14 Grat. 314, that 
Judge Moncure, andin Scott v. Avery, 36 Eng. Law 
& Eq. 1, that Coleridge, J., criticise the doctrine as 
standing on no solid reason, but says it is law too long 
setiled to be disturbed. In the case of Condon v. 
Railroad Co., the Virginia court, fallowing the English 
case, feeling the unreasonableness of the rule, as I 
myself do, drew a distinction, which, however clear in 
words, is notin principle; as Judge Moncure admits 
that parties may by contract lawfully make the decis- 
ion of arbitrators, or of any third person, a condition 
to aright of action, and that such decision isa part 
of the cause of action; and until such decision is made 
the courts have no jurisdiction, and therefore cannot 
be said to be ousted oftheir jurisdiction, and they 
ean only be said to be so ousted when an independent 
cause of action does or will exist which itself is refer- 
red to arbitration; and the Virginia court beld that 
where a contract provided that work in construction 
ofa railroad should be inspected and received by the 
engineer, and the amount of the work and all disputes 
touching the same should be determined by him, and 
his decision should be final, without further appeal, 
the contract was obligatory. But both the Virginia 
and English courts say that such a contract as this 
under said article 25 does not prevent suit in a court. 
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PARTNERSHIP — DISSOLUTION — RETIRING 
PaRTNER—UsE OF Firm Name.—Williams v. 
Farraud, 50 N. W. Rep. 446, decided by the 
Supreme Court of Michigan, is a good one on 
the subject of the right of continuing part- 
ners in a dissolved partnership to use the 
firm name. The conclusion of the court is 
that upon the dissolution of a partnership, 
the retiring partners, who sell their fellows 
‘tall their right, title and interest in the 
firm,’’ can, in the absence of a stipulation to 
the contrary, engage in the same business, 
and personally solicit the dissolved firm’s old 
customers; and it is immaterial whether the 
good-will was included in the sale to their 
copartners. 

When the name of the old firm was F W 
& Co., and those of the retiring partners 
were F, W, C, and F, Jr., such new business 
could be conducted by them under the firm 
name of F, W & C. 

Champlin, J., dissents from the latter 
proposition. The extreme length of the 
opinion precludes its publication in full. It 
is principally of interest upon the questions 
as to how far a grant of good-will is implied 
in the sale of firm name, and to what extent 
the vendors are thereafter restricted in the 
solicitations of customers of the old firm and 
in the use that may be made of their own 
names. Upon these points the opinion is ex- 
haustive. 








THE VALIDITY AND EFFECT OF A 
MORTGAGE OF CROPs, THE SEED 
OF WHICH HAS NOT BEEN SOWN. 





As might naturally be expected the courts 
in the United States have to a considerable 
extent rendered conflicting decisions upon 
this subject, and in some instances the decis- 
ions of the same court have been inconsistent. 
lt was formerly understood to be the doc- 
trine, and in fact was the law, that a mort- 
gage could only operate on property in actual 
existence at the time of its execution, and 
could not cover future products of the land, 
if given before the land was sown or planted. 
But the tendency of recent decisions in this 
country, as well as in England, is to adopt 
generally the principle ‘‘that if the thing sold 
or mortgaged be the natural product or ex. 





pected increase of something to which the 
seller or mortgagor has a present valid right, 
the sale or mortgage will be good.’’ Or, in 
other words, there may be a pledge or an 
hypothecation which will take effect so soon 
as the chattel shall come into existence, and 
if it is a bona fide transaction, the law delights 
to uphold it, if it can, without violating any 
settled rules it has prescribed. 

The case of Granthan v. Hawley, reported 
by Sir Henry Hobart, in the reign of James 
I, is one of the earliest upon the subject, and 
has been frequently cited in support of the 
doctrine ‘‘that a thing not in esse’? may be 
the subject of a valid chattel mortgage. The 
case as cited was as follows: A man seized 
of land let the same by indenture for twenty- 
one years, and covenanted that it should be 
lawful for the lessee, his executors and 
assigns, to carry away to his own use such 
corn as should be growing upon the ground 
at the end of the term, and afterwards the 
lessor released his reversion, and one ques- 
tion was whether the lessor was entitled to 
corn so growing, and it was argued on the 
part of the assignee of the reversion that it 
was merely contingent whether there should 
be corn growing upon the ground at the end 
of the term or not, and that the lessor never 
had property in the corn, and, therefore, 
could not give or grant it, for the right to 
the corn standing at the end of the term 
being certain, accrued with the land to the 
lessor. But judgment was given against the 
reversion because it was said that the prop- 
erty, and very right of the corn when it came 
into being was passed away, for this was both 
a covenant and grant, and, therefore, if it 
had been of natural fruits, as of grass or hay, 
which run merely with the land, the like 
grant would have carried in property after 
the term. Then, though corn were fructus 
industriales, so that he that sowed it might 
seem to have a kind of a property ipso facto 
in it, divided from the land, and, therefore, 
it would go to the executor, and not to the 
heir; yet, in this case, all color the rever- 
sioner had to it was by the land which he 
claimed from the lessor who gave the corn, 
and though the lessor had not the corn actu- 
ally in him, nor certain, yet he had it poten- 
tially, for the land was the mother and root 
of the fruit. Therefore, he that had that, 


might grant all fruits that might arise upon it 
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afterwards, and the property would pass as 
soon as the fruits were extant.! 

‘‘Presumptious as it may seem to say so,”’ 
says Cobb, J., in the case of Cole v. Kerr,’ 
‘**T cannot agree to the proposition stated by 
Lord Hobart, ‘that the owner of land, though 
he had not the future crop actually in him 
nor certain, yet he had it potentially ;’ while 
it is true, as he adds, that ‘the land is the 
mother and root of all fruits.’ The word 
‘potentially,’ as defined by Craig, means 
‘in possibility; not in act; not positive- 
ly; in efficacy; not in actuality.’ With 
this definition in view, it cannot be said that 
the mere ownership or possession of the soil 
carries with it the production of crops poten- 
tially. Soil alone does not produce crops of 
corn in this degenerate age, if it ever did. 
It now requires in addition to soil, seed and 
labor, both of man and beast; so that the 
proposition that a sale or mortgage of a crop 
of corn not yet planted carries with it a prop- 
erty in or lien upon such crop, to attach and 
come in efficacy without ‘a new intervening 
act,’ carries with it the proposition that a 
man may mortgage his labor to be performed 
—something which I never heard contended 
for in this country—but which is a right 
which, under the name of ‘peonage,’ is rec- 
ognized in our sister republic to the south of 
us. Doubtless the fruit on the trees and 
wool upon the sheep’s back is grantable. 
These may be granted without regard to their 
growth or perfection, because in the due 
course of time nature, without, the necessary 
assistance of new forces, will in the one case 
develop fruit, etc. But, as we have already 
seen, the mere soil, except with the assist- 
ance of other elements and forces, in the lat- 
itude of Nebraska, will not develop crops of 
corn.”’ 

Chief Justice Shaw, in Barnard v. Eaton,* 
decided that a mortgage could not apply to 
goods not in existence, or capable of being 
identified at the date of its execution; and 
in the case of the Bank of Lansingburg v. 
Crary,‘ it is said ‘‘that a chattel mortgage 
cannot be given on the future products of 
real estate, and if given one day or one week 
before the product of the land comes into 
existence, it is as inoperative as if it had 


1 Hobart, 132. 
2 26 N. W. Rep. 598. 
3 2 Cush. 295. 
41 Barb. 542. 





been given on a crop of grass one, two or 
three years previous to its production.’’ The 
same doctrine was again recognized in the 
case of Otis v. Sill,® it being there held ‘‘that 
a grant or mortgage of property not in exist- 
ence was void in law.’’ 

In the case of Comstock v. Scales,® the 
mortgage was executed upon a crop of oats, 
wheat and corn about the time some of it was 
planted, and before it presented the appear- 
ance of growing grain, and it was then 
adjudged ‘‘that the mortgage could only 
operate upon property in existence at the 
time of its execution, and that the court 
below erred in instructing the jury ‘that as 
soon as the grain was sown, it was the sub- 
ject of a valid mortgage.’ ’’ In the case of 
Marks v. Robinson & Ledyard,’ Stone, C.J., 
said: ‘‘A mortgage of an unplanted crop 
conveys no legal title to the mortgagee. It 
does, however, convey an equity. And if 
after said crop is grown, it is delivered to the 
mortgagee, in pursuance of the mortgage. 
this clothes the mortgagee with the legal title 
and right to the possession, which will prevail 
over the right of any third person, acquired 
from the mortgagor after such delivery.’’ In 
Long v. Hines,’ it was said: ‘‘A valid mort- 
gage can only be given upon property which 
has an actual or potential existence, and corn 
not planted has neither an actual nor poten- 
tial life, and being without life or existence, 
there could be no legal transfer, present or 
prospective, and no pretended transfer could 
operate upon the crop of corn after being 
grown, at least not until after taken posses- 
sion of by the mortgagee.’’ In Tomlinson v. 
Greenlief,® it is said: ‘‘It is well settled, we 
think, that as the law was previous to the act 
of February 11, 1875, making mortgages on 
crops to be sown or planted valid, and when 
the mortgage in this case was executed there 
could be no legal transfer, present or pro- 
spective, of property not in existence, and 
that a mortgage of such was without effect at 
law.”’ 

In Hutchinson & McChesney v. Ford,” 
Pryor, J., delivering the opinion of the court, 
said: ‘‘In Sheppard’s Touchstone (p. 24) it 

5 8 Bar». 102. 

6 7 Wis. 159. 

7 82 Ala. 69. 

8 40 Kan. 216. 


9 31 Ark. 557. 
10 9 Bush (Ky.), 318. 
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is said ‘that trees, grass and corn growing 
and standing on the ground, fruit upon the 
trees and wool upon the sheep’s back may be 
mortgaged,’ and this is the true rule upon 
the subject. When the crop is growing, 
although not matured, it may be sold or 
mortgaged ; but when the fruit is to be ob- 
tained from the tree that is to thereafter 
blossom from it, or the grain to be grown on 
ground thereafter to be sown, it is difficult to 
conceive how such an existence can be given 
it as to make it the subject of an executed 
contract, by which the title passes to the pur-, 
chaser. It would certainly be carrying this 
doctrine to a very great extent in permitting 
liens to be created by mortgage upon prop- 
erty not in esse, and the purchaser of such 
property should not be required in an inves- 
tigation of the title to go back prior to the 
existence of the property itself in order to be 
informed of the right of the party in posses- 
sion to sell. The case, therefore, as now 
presented, is decided upon the legal principle 
involved, as well as the question of public 
policy, as follows: A mortgage of a crop to 
be raised on a farm during a certain time, 
passes no title if the crop was not sown when 
the mortgage was executed, and the mort- 
gagee has no claim against a purchaser of the 
crop for its value.”’ 

This seems to have undergone a good deal 
of discussion recently in the courts in En- 
gland, and it has finally been settled in the 
House of Lords, in the case of Holroyd v. 
Marshall," that at law a mortgage or sale of 
future acquired property, the mortgagor 
neither having acquired the thing nor the 
agent of its production at the time of making 
the contract, creates no valid subsisting 
property. But if the future acquired prop- 
erty be the product of present property in 
the mortgagor, as the wool growing on a 
flock of sheep, or the produce of a dairy, or 
a farm, or anything of that’ character, the 
mortgage will take effect upon the property 
as soon as it comes into existence, and will 
be perfectly binding at law. The same doc- 
trine was laid down in the State of New 
York, in the case of Conderman v. Smith,” 
where the court, reviewing the case of Hol- 
royd vy. Marshall,” and quoting the English 


1 Jur. N.S. 218. 
12 51 Barb. 404. 
13 Supra. 





rule, said: ‘‘This is certainly in accordance 
with the determination in Van MHoozer v. 
Cory,’ and there can be no doubt, I think, 
that this isthe true rule.’’ In the case of 
Moore v. Byrum," the court say: ‘‘Though 
a mortgage on property to be subsequently 
acquired may not be valid or effectual when 
given, yet if the mortgagee takes the prop- 
erty into his possession after it is acquired 
and before the rights of others as creditors 
or purchasers have attached thereon, the 
right to the mortgaged property passes from 
the mortgagor to the mortgagee. Where a 
debtor, in consideration of indulgencies, 
gives to his creditors a mortgage on crops to 
be afterwards raised, and the mortgagee gets 
posses-ion of the crops under the contract, 
his rights cannot be disputed.’’ In Shumate 
v. Taylor,’ it is decided that where an indi- 
vidual by agreement with the owner of land, 
has an interest in a fallow thereon, for the 
purpose of raising a crop of wheat or other 
grain, where each is to have one-half, he can 
by a chattel mortgage bind his interest in the 
use of the land and in the wheat or grain 
which is afterwards put in under the agree- 
ment. In Cooper v. Douglass,” it was de- 
cided that the theory upon which future earn- 
ings or the result of future labor are some- 
times allowed to be anticipated and appro- 
priated to the payment or security of present 
indebtedness is that they are connected with 
a contract or employment already in exist- 
ence, or are the fruits of advances made or 
supplies furnished to carry on the business 
out of which the future property or earnings 
arise, and then the pledge attaches to this 
property or the earnings, not from the 
moment of the contract, but from the moment 
they spring into existence. 

In Foote v. Calver,'* two plaintiffs brought 
trespass against the defendants for cutting 
and carrying away a crop of rye, which one 
of the plaintiffs had raised upon the land of 
the other, under an agreement that the one 
who owned the land should have one-third, 
and the other plaintiff who raised it should 
have the remainder of the crop. It was held 
that the crop vested in them in these propor- 


14 34 Barb. 10. 
10S. Car. 452. 
16 7 How. 251. 
7 44 Barb. 409. 
18 3 Johns. 216. 
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tions, and they could sustain a joint action. 
In Butt v. Ellet,” the principle decided was: 
Although an instrument which purports to 
mortgage a crop, the seed of which has not 
yet been sown, cannot at the time operate as 
a mortgage of the crop, yet when the seed of 
the crop intended to be mortgaged has been 
sown and the crop grows, a lien attaches. 
Mr. Justice Swayne said: ‘‘The mortgage 
clause in the contract cannot operate as a 
mortgage, because the crops to which it re- 
lates was not then in existence. When the 
crops grow the lien attaches and effectually 
binds from that time,’’ etc. 

In a Massachusetts case,!a the principle ex- 
tracted is ‘‘that when the property is to be 
acquired thereafter, it is not strictly and 
technically a pledge; it is rather an hypothe- 
cation; but when the title is acquired in 
futuro, the right of the pledgee attaches im- 
mediately upon it.’’ 

In Walson v. Pugh,” the court say: “A 
mortgage which describes the property to be 
conveyed as ‘eight bales of cotton weighing 
five hundred pounds each,’’ the crop which 
the mortgagor should raise in a designated 
locality, is valid.’ 

‘‘It is a settled rule,’’ said Merrimon, J., 
‘‘that a contemplated unplanted crop to be 
made by the mortgagor on his own land or 
on land let to him, as well as one planted and 
in proces of cultivation, may be the subject 
of a valid mortgage.’’ *! 

In Arques v. Wasson,” the court say: 
“The lessee of land, in possession of the 
same, may, before he has planted, execute a 
valid mortgage on the crop to be raised by 
him the coming cropping season.’’ This 
general rule of law is well settled and com- 
paratively undisputed. A very effectual 
statement of it is that of Rodman, J., in 


Robinson v. Ezzell,” in the following words: ° 


‘‘Nothing is better settled upon authority 
than that fructus industriales, although still 
growing, or even if unplanted, are chattels, 
and subject of a valid mortgage.”’ 

‘*A chattel mortgage,’’ says Judge Beck, 
‘‘upon crops to be raised in the future is 
valid, and attaches to the property as soon as 


19 19 Wall. 544. 

19q@ 14 Pick. (Mass.) 497. 

2% 51 Ark. 218. 

21 Rawlings v. Hunt, 90 N. Car. 270. 
22 51 Cal. 620. 

% 72 N. Car. 231. 





it comes into existence. The case is not 
wholly unlike the conveyance of land by a 
deed of warranty in which the grantor has no 
title. If he afterwards acquires the title the 
land will pass under his prior deed.’’ * 

In the case of Andrew v. Newcom,” the 
following conclusions of law were laid down 
by the court: ‘‘Crops to be raised are an ex- 
ception to the general rule, ‘that title to prop- 
erty not in existence cannot be affected so as 
to vest the title when it comes into exist- 
ence.’ In the case of a crop to be sown, it 
vests potentially from the time of the bar- 
gain; actually, as soon as the subject arises.”’ 
‘*These conclusions,’’ said Chief Justice 
Denio, ‘‘seem to me so obvious upon legal 
principles which are universally acknowl- 
edged, uniformly acted upon, that a refer- 
ence of cases is scarcely necessary. As long 
ago as the time of Justice Hobart, who was 
the immediate successor of Sir Edward Coke 
in the common pleas, it was held that one 
proposing to plant crops might convey them 
in advance, and that the fruits which should 
arise afterwards would pass as soon as they 
were extant.’’ 

A still later case embodying the authori- 
ties in favor and against this doctrine is Wat- 
kins v. Wyatt. Sneed, J., delivering the 
opinion of the court. said: ‘‘The question 
presented is, whether a crop yet to be planted 
is the subject of a valid mortgage. A humane 
policy would seem to favor the affirmative of 
the proposition ; as, if such is the law, the in- 
digent farmer may obtain credit upon his 
prospects and be enabled to subsist his family 
pending the cultivation of his crops. The 
mortgagor was in possession of the land upon 
which he raised the crop in controversy. The 
crop had a potential existence, because it was 
to be the natural product and expected in- 
crease of the land. Why may he not obtain 
the credit necessary to make the crop by ex- 
ecuting a mortgage upon it? If people are 
willing to furnish him with supplies and thus 
enable him to wake the crop, and take the 
tisk of the crop itself for security, who has a 
right to complain? Is there any doubt that 
a court of equity would sustain the mortgage 
in such a case? Then we can see no reason 

24 Wheeler v. Becker, 28 N. W. Rep. (Iowa), 40. 

2% 52 N. Y. 417. 
6 9 Baxter (Tenv.), 250, also reported in the 29th 


August number, 1877, of the Law and Equity Re- 
porter, 240. 
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why he should fail in a court of law, where 
his rights should be adjusted upon equitable 
principles.’’ 

It would seem from the foregoing cases 
that crops to be raised are an exception to 
the general rule that ‘‘title to property not in 
existence cannot be affected so as to vest the 
title when it comes into existence or being.”’ 
In the case of crops to be sown, it vests po- 
tentially from the time of the executory bar- 
gain, and actually as soon as the subject 
arises.”7 Tuomas J. CAVANAUGH. 

Ann Arbor, Mich. 


27 For those desiring to pursue the subject further, 
a reference to the following cases may be available: 
Sharfenburg v. Bishop, 35 Iowa, 60; Brown v. Allen, 
35 Iowa, 306; Stevens v. Pence, 56 Iowa, 258; Snad- 
burn v. Benadict, 78 Ill. 304; Congreve v. Evetts, 26 
Eng. Law & Equity, 423; Minn. Linseed Oil Co. v. 
Maginis, 29 N. W. Rep. 52; Colton v. Welloughby, 83 
N. Car. 75: Harris v. Jones, 83 N. Car. 317; Knox v. 
Easton, 88 Ala. 345; Mansbury v. U.S. Bank,4 Ala. 
735; Booker v. Jones, 55 Ala. 266; Thrash v. Bennett, 
57 Ala. 156; Bibend v. L. & L., F. & L. Ins. Co., 30 
Cal. 86; Stamps v. Gilman, 43 Miss. 456; Seymour v. 
C. & N. Falls R. Co., 25 Barb. 284. Smith v. Beatie, 
31 N. Y. 542, is a case of a mortgage of a thing not in 
esse, carpets to be manufactured. Putman v. Cush- 
ing, 10 Gray (Mass.), 334; Story on Sales, § 183; 1 Hill 
on Mortgages, 6; Benjamin on Sales, § 78; Low v. 
Pew, 11 Am. Rep. 357, 31 Ark. 557; Apperson v. 
Moore, 30 Ark. 56; Cudworth v. Scott, 41 N. H. 456; 
Camerin v. Marvin, 26 Kan. 612; Woodley v. Haines, 
95 N. Car. 211; Rogers v. Highland, 69 Iowa, 504; 
Wooden v. Hill, 98 N. Car. 48-299; Boylston v. Mor- 
ris, 71 Texas, 697. 








EXEMPTION — PARTNERSHIP PROPERTY— 
LEVY AFTER DISSOLUTION ON ALLOTTED 
SHARE. 


STATE V. DAY. 





Appellate Court of Indiana, Dec. 9, 1891. 


Execution on a judgment against a partnership was 
issued and placed in the hands of an officer prior toa 
dissolution of the partnership and division of the prop- 
erty thereof between the two partners. After such 
dissolution and division the execution was levied on 
the share of the property allotted to one of the part- 
ners. Held, that such partner was not entitled to 
claim the same as exempt from levy under the execu- 
tion in question. Crumpacker, J., dissenting. 


REINHARD, J.: Action by the State on the 
relation of Miller against Day and his sureties on 
‘his official bond as constable for refusing to set 
off to the former certain property claimed as 
exempt from sale on execution. A demurrer was 
sustained to the complaint, and this ruling is the 
only error signed. The complaint shows, among 
other things, that on the 28th day of May, 1887, 
the relator and Minerva Miller entered into a 
partnership for the purpose of dealing in oils, 





paints, wal!-paper, etc., und that such partnersbip 
continued until the 13th day of February, 1889, 
when it was dissolved by mutual consent, and the 
partnership property divided in the proportion in 
which each partner had contributed to the assets of 
the partnership; that on the 16th day of January, 
1889, the Lartz Wall-Paper Company of Chicago, 
Cook county, Ill., recovered a judgment against 
said firm, in an action for goods sold and delivered 
to it, which was founded on a contract with said 
firm; that the justice of the peace before whom 
said action was instituted and judgment recovered, 
on the 28th day of January, 1889, issued an exe- 
cution upon said judgment, and placed the same 
in the hands of the appellee Day, who was then a 
duly elected, qualified, and acting constable; that 
after the dissolution of the partnership said Day 
levied the execu'ion on the personal property of 
the relator which had been set aside to him as his 
portion of the partnership property; that on the 
28th day of February, 1889, the relator made outa 
proper inventory and schedule of his property 
which he owned, or in which he had any interest, 
on the day of the issuing of said execution, and 
delivered the same to said constable, and de- 
manded that he set off all said property to him as 
exempt from execution, he being a househelder 
of the State, and worth less than $600; that the 
appellee refused to do this, but sold the property 
on the execution, etc. The question thus pre- 
sented -might be somewhat difficult of solution 
had it not already been determined by the supreme 
court. Smith v. Harris, 76 Ind. 104. As the facts 
involved in that case are best stated in the opiniou 
of the court, we will quote so much thereof as 
embraces such statement, and also the point de- 
cided: “The property in controversy had been 
seized by the appellee, Harris, a constable, by 
virtue of an execution issued upon a joint judg- 
ment against the appellant and one Potts. The 
appellant claimed the property as his own, and as 
exempt from sale on execution, under the exemp- 
tion law. The court instructed the jury, in effect, 
that the lien the writ attached to the goods 
when it came into the constable’s hands, and that 
if at that time the property was partnership prop- 
erty, and was subsequently made the property 
of the plaintiff by Potts releasing his interest to 
the plaintiff, this would not defeat the lien of the 
writ attached to the goods when it came to the 
constable’s hands, and the appellant would not be 
entitled to claim it as exempt. This presents the 
question which counsel have discussed,—that is 
to say, whether partnership property or an inter- 
est therein can be claimed as exempt from execu- 
tion by the individual member of the firm. The 
question has been already decided in the negative 
by this court. Love v. Blair. 72 Ind. 281. 
Whether the exemption could not be claimed 
depended on the ownership at the time the writ 
issued and became alien and so the issue was 
distinctly submitted to the jury. There was no 
error in the instruction in this respect.’ It will 
thus be seen that the facts underlying the case 
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from which we makethe quotation are almost 
identical with those in the case under considera- 
tion. Asin that case, so in the case at bar, the 
execution issued before the dissolution of the 
partnership, and the lien attached the moment 
the writ came into the officer’s hands. At that 
time it is conceded that the property claimed as 
exempt was partnership property and subject to 
the payment of partnership debts. While such 
property belongs to the firm it cannot be said to 
belong to either partner separately. The only 
interest he has init is one in common with his 
partner, and so long as it remains undivided it 
cannot be appropriated, in whole or in part, to 
the benefit of his family. Pond v. Kimball, 101 
Mass. 105; Henry v. Anderson, 77 Ind. 361; Dee- 
ter v. Sellers. 102 Ind. 458,1 N. E. Rep. 854; 
Goudy v. Werbe, 117 Ind. 154, 19 N. E. Rep. 764. 
By the dissolution and the release of Minerva 
Miller’s interest in the property the ownership 
was changed, and the goods became the undivided 
property ofthe relator; but this did not. defeat 
the lien which had attached while the property 
was owned by the firm as firm property. The law 
clearly recognizes an ownership in firm assets, 
which is separate and distinct from individual 
ownership, as much so as is the property ofa 
corporation, in a certain sense. Whenever, there- 
fore, a change takes place by which such owner- 
ship is transferred from the partnership to an 
individual person, the transfer carries with it all 
incumbrances that had attached to the property 
under the former ownership. Ifthe lienholder 
could thus be deprived of the benefits of an exe- 
cution lien which had fastened to tae debtor's 
property prior to the transfer, we do not see wry, 
upon the same principle, one ordinarily entitled 
to exemption might not purchase or otherwise 
acquire from another property tbat had been 
incumbered by liens while owned by such other 
person, and then defeat such liens by claiming the 
property exempt as against the debts of the former 
owner. Where no transfer of ownership has 
taken place, but a mere change of the status of 
the owner has occurred, as where he becomes a 
householder after the execution issues, we can 
understand how a different rule may be applied. 
There the principle of liberal interpretation may 
well be invoked, we take it, not, indeed, to give 
the debtor any new interest in property, but to 
make effectual to him aright in such property of 
which he had been the owner all along, but which, 
having become incumbered with a lien for his 
own indebtedness, he must, except for his newly 
acquired status, surrender in satisfaction of such 
lien. The difference in the two cases is obvious. 
In the one it is the property that has changed 
status, inthe other itis the owner and not the 
property. 

Inthe vase cited the supreme court expressly 
refused togo asfar inthe construction of the 
exemption laws as the appellant asks us to go 
here; and, to our knowledge, that court has never 
given any later expression upon the subject which 





conflicts with the one there given. On the con- 
trary, in a much later decision, the case we quote 
from was cited with approval, and at least by 
clear implication recognized as setting this prin- 
ciple. Goudy v. Werbe, supra. In that case the 
precise question here involved was, perhaps, not 
directly in issue, but it was so at least indirectly. 
The court, after again deciding that a partner is 
not entitled to claim firm property as exempt 
before a severance takes place, holds that partners 
may in good faith sever their partnership property 
by sale or division among themselves, even for 
the purpose of enabling one of the partners to 
claim his share as exempt from sale on execution, 
provided they do so before the firm creditors ob- 
tain alien thereon. When the court in this late 
case thus expressly limits its construction, we 
cannot see how it can be claimed that the adju- 
dications subsequent to Smith v. Harris have over- 
turned the doctrine of that case. But it is 
argued that such overruling has taken place, by 
implication at least. in the case of Robinson v. 
Hughes, 117 Ind. 293,20 N. E. Rep. 220. We 
have taken some pains to study the questions 
decided in that case, and which is relied upon as 
declaring a different doctrine, and have not been 
able to bring our minds toa conclusion in bar- 
mony with the appellant’s contentiun. In the 
case last cited the execution defendant married 
and became a householder after the lien of the 
execution had attached, and the court held that 
by this voluntary act of his he rendered himself 
entitled to the benefits of the exemption law, 
notwithstanding the execution. There had been 
no change whatever in the ownership of the 
property, while in Smith v. Harris, as in the case 
at bar, the property was transferred with the lien 
upon it from the firm to the individual partner. 
The fact that the partnership creditors have pre- 
cedence over the individual creditors only by 
reason of the equitable liens which the partners 
have upon the firm property, and that when these 
equitable liens have been surrendered or waived 
the right to priority ceases, cannot strengthen the 
appellant’s position. The surrender of the equi- 
ties of the partners will doubtless operate to do 
away with the priority of the partnership -over 
individual claims, but it does not follow from this 
that the partners may waive these equities after 
they have become crystalized. as it were, into 
statutory liens of firm creditors. The waiver of 
the equitable liens of the partners may take place 
at any time. and there need be no dissolution of 
the partnership, for the partners may surrender 
their equities to let in mortgage liens for individ- 
ual debts even. Purple v. Farrington, 119 Ind. 
164, 21 N.E. Rep. 543. But ifthe partners, by 
waiving their equities, can defeat execution liens 
that have accrued upon the partnership property, 
it is hard to see why they may not by such volun- 
tary action give priority to liens for individual 
debts, such as mortgages or other executions, and 
thus postpone, or “even defeat, in case of insolv- 
ency, the prior liens of firm creditors; or why 
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the partners might not defeat such prior liens by 
turning over the property itself, after the liens 
have attached, in payment of the individual debts 
of some of the partners. That this could have 
been done before any lien had attached cannot be 
doubted, but that it may be done afterwards we 
hardly think the appellant’s counsel themselves 
would claim. In States where the courts hold 
that the exemption may be claimed out of part- 
nership property, the rule is, of course, different. 
There no reason exists why the right of exemption 
may not be claimed at any time before sale, 
whether liens have attached or not. But we pre- 
sume it wil: hardly be contended now, in Iadiana, 
that tbe statutes of exemption may be applied to 
partnership property, for, Lotwithstanding its 
criticism of the earlier cases, the supreme court 
has but recently declared, in effect, that the ques- 
tion is no longerto be regarded as an open one. 
Goudy v. Werbe. supra. If, however, by the mere 
volition of the partners in waiving their equities, 
an exemption lien may be defeated, we know of 
no reason why this may not also be done during 
the existence of the partnership, and without any 
dissolution; for itis not by dissolution alone that 
the equities of the partners may be waived, as has 
been seen in the case where a mortgage was given 
and upheld upon partnership property for the debt 
of an individual partner. For these reasons we 
are unwilling to depart from the doctrine declared 
in the case of Smith v. Harris, and can come tono 
other conclusion than that the constable did right 
iu refusing to set apart to the relator the propetty 
he claimed as exempt, and that the court com- 
mitted no error in sustaining the demurrer. 
Judgment affirmed. 


Nore.—There is an irreconcilable conflict of opinion 
upon the question whether one partner can claim any 
part of the property of an existing partnersbip as 
exempt from sale upon execution against him, or 
against the partnership, though the weight of author- 
ity is undoubtedly in accord with tbe principal case, 
denying such claim. In the following cases it was 
held that the partner cannot make such claim of ex- 
emption: Pond v. Kimball, 101 Mass. 105; Love v. 
Blair, 72 Ind. 281; Guptil v. McFee, 9 Kan. 30; Kings- 
ley v. Kingsley, 39 Cal. 665; State v. Spencer, 64 Mo. 
355; Bonsall v. Comly, 44 Pa. St. 442; Jn re Blodgett. 
10 Nat. Bank Reg. 145; Rhodes v. Williams, 12 Nev. 
20; Gaylord v. Imhoff, 26 Ohio St. 317; Spiro v. Pax- 
ton, 3 Lea (Tenn.), 75, s. C., 31 Am. Rep. 630. Inthe 
following cases it was aeid that the partner might 
claim an exemption out of partnership property: 
Stewart v. Brown, 37 N. Y. 350; Burns v. Harris, 67 
N. Car. 140; In re Rupp, 4 Nat. Bank Reg. 95; Blanch- 
ard v. Paschal, 68 Ga. 32, s. c., 45 Am. Rep. 474; 
State v. Kenan, 94 N. Car. 296. 

The confused state of the law upon this subject will 
appear from the case mentioned. Thus, the New 
York courts answer the question affirmatively, and the 
Pennslyvania court answers it in the negative. While 
the North Carolina court decides that if all the 
partners consent, the exemption must be allowed to 
eacb of the partners, but if such consent is not given 
then it must be denied to all, the Ohio court how- 
ever, deny the right to such exemption, notwith- 
standing all the members join in demanding same. 





The Massachusetts and Indiana courts, as will be 
seen by reference to the decisions, have, like the Penn- 
sylvania court, denied such right of exemption. All 
the decisions with the exception of the case of Burns 
v. Harris decided by the North Carolina court have 
arranged themselves either in the line of the New 
York or the Massachusetts cases. As before stated 
the great current of authority is now in the line 
taken by the Massachusetts cases. 

In the case of Gaylord v. Imhoff, the Supreme Court 
of Ohio in commenting on the lack of harmony in the 
decisions on this question, say: ‘“‘There isa direct 
conflict between the New York and the Penrsylvania 
decisions. One or the otheris right and must be fol- 
lowed. But we think the principles laid down by the 
North Carolina decision wholly untenable.” 

A contributor tothe CENTRAL LAW JOURNALina 
paper upon the right of exemption as applied to part- 
nership property (see article of W. L. Stonex, in 12 
Cent. L. J. 363) says that the difference between the 
two positions is the fundamental one of the nature of 
a copartnership and does not depend upon statutory 
construction merely. There is in fact so much con- 
fusion as to the partnership relation that even among 
the classes following the lead of Pond v. Kimball, 
supra, there are many inconsistent dicta and proposi- 
tions are laid down in several ef them which cannot 
be maintained on principle. Thus in Russell v. Lennon, 
39 Wis. 570, the court say, obiter, that “in proper cases, 
each member of a partnership is entitled to his 
separate exemption out of the partnership; and the 
partnership property after levy may be severed by 
the partners, so that each partner may bave his ex- 
emption,” although in the same case the court say: 
‘the difficulties suggested by the Supreme Court of 
Massachusetts in the way of partnership exemp- 
tions seems to be insuperable.” 

The distinction has been made and is recognized by 
the courts between a cotenancy anda copartnersbip. 
See Guptil v. McFee, 9 Kan. 30; Jn re Handlin, 3 Dill. 
290, s.c., 2 Cent. L.J.64. The nature of a partner- 
ship would of itself seem to preclude the idea of a 
right of individual exemption. Thus, as said by the 
Supreme Court of the United States in Case v. Beaure- 
gard, 9 Otto, 119, s. c.,8 Cent. L. J. 344, **the right of 
each partner extends only to a share of what remains 
after payment of the debts of the firm and the 
settlement of its accounts. Therefore a partner 
certainly has no exclusive right to or ownership of the 
copartnership property or any part of itandin sucha 
view there seems to be insurmountable difficulties in 
the way of granting an exemption tothe members of 
a firm. 

An examination of the dissenting opinion of Crum- 
packer,. J., will reveal that he does not dissent from 
the general proposition maintained by the court but 
refuses to concur in the conclusion that the general 
lien of an execution upon partnership property is 
paramount to the constitutional right to exemption 
after the firm bas been dissolved and the property 
divided between the partners. He says that ‘“‘no one 
will deny the right of the owners of an estate in com- 
mon toclaim their respective shares of such estate 
under the exemption laws from the lein of an execution 
upon a judgment against all the owners jointly. The 
only reason why this doctrine does not apply to exist- 
ing partnerships is that each partner has the right to 
insist that the joint property shall be used for the 
payment of firm debts before a member of the firm 
may appropriate any part of it to his individual use. 
This right is essentially personal to the members of 
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the firm, and is paramount to the right of exemption 
in the individual members, and it furnishes the only 
basis for tne superior rights of firm creditors. Such 
creditors are permitted to avail themselves of it upon 
the theory that its exercise is beneficial to the several 
members of the partnership, and for this reason they 
are presumed to assent thereto. But the partners 
may surrender such right, and when this is done the 
firm creditors are reduced to the same footing as 
individual creditors. In my opinion, there is no ade- 
quate reason why this may not be done after an 
execution lien has attached. A partnership is not 
such a distinct legal entity that upon its dissolution 
and the division of its property the respective mem- 
bers are presumed to hold their shares in the right of 
the firm. There is no change of title upon such divis- 
ion, but each member thereafter holds his share in 
severalty, by the same title by which he held his 
individual interest in the joint property. Execution 
liens do not confer vested rights upon the creditor; 
and when a debtor presents his schedule, and demands 
property exempt from sale, the inquiry is directed to 
the conditions at that time, and, if they then concur 
in his favor, the right cannot be denied. State v. 
Read, 94 Ind. 103; Eltzroth v. Webster, 15 Ind. 21. 
Many courts outside of this State recognize the right 
of partners toclaim property under the exemption 
laws which came to them upona dissolution of the 
firm after an execution lien has attached. Russell v. 
Lennon, 39 Wis. 570; Blanchard v. Paschal, 68 Ga. 32; 
Skinner v. Shannon, 44 Mich. 86,6N. W. Rep. 108; 
Stewart v. Brown, 37 N. Y. 350. It is well settled that 
a debtor may by his own voluntary act divest an 
execution lien and hold property from sale upon 
execution by putting himself in a position to claim 
such property when he had no right toit when the 
lien attached. Robinson v. Hughes, 117 Ind. 293, 20 
N. E. Rep. 230; Watedn v. Simpson, 5 Ala. 233; Letch- 
ford v. Cary, 52jMiss. 791; Macmanus v. Campbell, 37 
Tex. 267. The case of Smith v. Harris, 76 Ind. 104, 
upon which the principal opinion seems to be founded, 
was expressly decided upon the authority of Love v. 
Blair, 72 Ind. 281, and-an examination of the latter case 
will disclose that it contained no such question, so 
Smith v. Harris cannot be regarded as the deliberate 
declaration ofthe supreme court upon the question, 
and itis so at variance with the principles declared in 
Robinson v. Hughes, supra, and Goudy v. Werbe, 117 
Ind. 154,19 N. E. Rep. 764, thatit ought notto be 
accorded a controlling influence in the decision of this 
case.”? 








JETSAM AND FLOTSAM. 





LATERAL SUPPORT OF LAND.—The decision of 
the Court of Errors in Schultz v. Byers (33 
Cent. L. J. 300, with note), in regard to lat- 
eral support of land and buildings is an _ inter- 
esting example of the way in which rules of 
law are adapted to new conditions. The rule remains 
unquestioned that, although as to land in its natural 
state there isa right to support from adjoining land, 
yet as to buildings there is no such right and that in 
the absence of improper motive or carelessness in the 
execution of the work the owner of a building has no 
right of action for injuries to it, caused by the removai 
of the adjoining land. McGuire v. Grant, 25 N. J. L. 
(2 Dutch.) 356; Gilmore v. Driscoll, 122 Mass. 191; 
Dalton v. Angus, L. R. 6 App. Cas. 740, 3 Q. .B. Div. 
85. The rule is a logical expression of the principle of 





the dominion of every man over his own property, 
but when men hold land in crowded cities, where the 
value of it depends on the right to build on every inch 
of it, it becomes necessary that the law should give 
adequate protection to the buildings, and that the 
right of one man to excavate for the purpose of put- 
ting up a building on the edge of his own land should 
not be permitted to work the destruction of the build- 
ing already put up by another on the edge of his land. 
The Court of Errors has endeavored to give this pro- 
tection without changing the law, and taking advantage 
of the exception with respect to carelessnessin the 
execution of the work, it was held that if one excavate 
on his own land close to the building of another with- 
out notice to himor giving him an opportunity to 
protect tis building, he is guilty of carelessness, and is 
liable to an action if the building be injured. Giving 
notice, the court said, is a reasonable precaution ina 
populous city, where the work, however skillfully 
conducted, may be attended with disastrous conse- 
quences. It causes but little trouble to the party 
giving it,and may enable the party receiving it to 
shore or prop up his wallto prevent it from falling. 
The manner of giving the notic- may be only such as 
is reasonable under the circun-i «nces, either to the 
owner of the property, or, in hi- ulbsence, to the tenant 
or occupant, and the court held that it was error to 
reject evidence that the defendant gave no notice to 
the plaintiff of his intention to excavate the land ad- 
joining the house of the piaintiff. Judge Magie 
dissented in a vigorous opinion, insisting that the 
decision changed a well settled rule of law grafted 
upon itan exception which could not be stated in 
definite form. ‘A judicial determination,” he said, 
“that notice is necessary in such cases as that before 
us cannot prescribe the form of notice or fix the time 
or provide for constructive notice. Our determina- 
tion will require reasonable notice, and whether in 
any case such a notice has been given must be matter 
for the jury,’? and the person who puts up a build- 
ing and attempts to give notice must run the risk of 
its being found insufficient, and so the improvement 
of property will be retarded and its value diminished. 

We must confess that the learned judge’s argument 
from the rule established from the cases seem to us 
stronger than his argument from expediency, and we 
think that it will be admitted that the rule adopted 
by the court, whether it is consistent with the pre- 
cedents or not, is demanded by the conditions of 
modern cities, and is indeed necessary fur the pro- 
tection of life as well as property. 
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AMERICAN STATE REPORTS, Vol. 21. 


This volume is fully up to the high standard of its 
predecessors. Among other interesting cases it con- 
tains Richmond’s Appeal (Conn.), on the subject of 
presumption of undue influence in the making of 
wills, with a long and exhaustive note. Ladd v. The 
City of Boston (Mass.), has also a well-prepared note 
embodying the authorities on the subject of easement 
of light and air. 


AMERICAN DIGEsT. 1891. 
This immense volume of over five thousand pages 


contains the substance of all the opinions rendered by 
the Federal and Siate courts of last resort, and the 
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intermediate courts of New York, Pennsylvania, Ohio, | MINNESOTA ............0.cccccccceeenceceenceeeneeeeeees 75, 96 

Illinois, Indiana, Missouri and Colorado during the | MISSOURI.................-.. 10, 14, 23, 41, 42, 72, 76, 85, 94, 105 

year ending August 31, 1891. It alse includes ney ee epocesesos estece © veseen secese cseesee sce +43, 83, ie 
notes of English an i f a WF ccccce cccccecces ccccecce 

Glish and Canadian cases, momorands of | 1 voes.................. ..7, 28, 47, 48, 64, 67, 86, 108, 118 

statutes, annotations in legal periodicals, and alsoa Nonem Canoraus 100 

table of cases digested, as well as a table of cases OVET- | OREGON.........0cccccccevvcoeeeececeeecoceeecccecee coven sl26 

ruled, criticised, fotlowed and distinguished during | souTH CAROLINA.............+. cee ecabiibengeatsticguintel 8 

the above period. Fe tiksncitabende<nertecamtcnmuesebatonnene J, 98, 99 


Its value and usefullness to the practitioner will 
upon the above statement readily be admitted. ft is 
in itself a library of current legal) information in this, 
that it guarantees to the searcher actual knowledge of 
every ruling of the courts, during the year covered by 
it, on any subject in which investigation is to be made. 
The digests of the cases are full, comprehensive, and 
satisfactory. In point of mechanical arrangements 
the book is beyond criticism. The printing of the heads 
and sub-heads, in black type together with the alpha- 
betical marginal system, renders it of easy and expe- 
ditious use. 

The publishers of this digest seem to bave reached 
as near perfection in its preparation as it is possible 
todo. The only lawyer who can afford to be without 
this digest is he who professes but does not practice. 








HUMORS OF THE LAW. 





CURIOUS CORONERS’ VERDICTS. 

“The said deceased being an orphan, father and 
mother being both dead.” 

“From an overdose of gin administered by his own 
hand.” 

“Disability caused by lunacy.” 

“Being run over by two coal trucks while detached 
from the engine.”’ 

“Come to his death by tender No. 7 jumping the 
track, on whicb he was riding, either jumping or fall- 
ing off, and engine running over him, which was an 
accident and no fault of the engineer of said engine.” 

“She come to her death by the lighten striken her.” 

‘*From hart deseize.” 

**Come to his death in the following manner, to wit: 
He was born dead.” 

“From excessive drinking and laying out in the 
sun.”’ 

“From the hands of some person or persons to the 
jury unknown and afterward placed on the track and 
got run over by the incoming train.” 

“Congestion of the brain and applicote fitze.’’ 
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1. ADMINISTRATION — Fraudulent Conveyances.—In a 
suit by an administrator to subject to the claims of 
crediturs of his intestate land conveyed by the in- 
testate in fraud of creditors, under Mill & V. Code, § 
3241, giving such an action to an executor or adminis- 
trator “as represenative of the creditors of an insolvent 
estate,” complainant must show that they are creditors, 
where such fact is denied by the answer.— Pitt v. Poole, 
Tenn, 178. W. Rep. 802. 

2. ADMINISTRATION — Jurisdiction of Probate Court.— 
Where intestate at the time of his death was the owner 
ofa mansion and farm attached, and his widow con- 
tinued to live thereon after his death, no dower having 
been assigned to her, and rents accrued on the lands of 
intestate which were collected by his administrator, 
the probate court has no jurisdiction to entertain a 
petition by the administrator of the widow tor the re- 
covery ef such rents.—Mobley v. Andrews, Ark.,17 8. W. 
Rep. 805. 

3. ADMIRALTY — Collision. — A vessel moored for the 
night, according to her custom, along-side a well-known 
dock, and not projecting beyond the wharf into the 
channel, and run into by a steamer passing in the fog, 
is not in fault because she had no lights eet, and 
sounded no signals.— The Express, U.S. D. ©. (N. Y.), 48 
Fed. Rep. 323. 

4. ADMIRALTY — Collision.—Where a vessel at anchor 
in the night time can see the lights of an approaching 
vessel, there is no reason to suppose that by her own 


‘lights, properly set and burning brightly, cannot be 


seen; and hence her failure to display a torch before 
the approaching vessel collides with her is not sucha 
fault as will entitle the colliding vessel, confessedly in 
fault, to a division of the damages.—The Howard B. 
Peck, U. 8. D. C. (Conn.), 48 Fed. Rep. 334. 


5. ADMIRALTY- Salvage.—In disaster the ship master 
is agent of the cargo as well as ofthe ship, and he is 
but fulfilling his legal duty in providing for the safety of 
such of the cargo as can be saved, and is not entitled to 
salvage compensation therefor.— The Aguan, U. 8. D. C. 
(N. Y.), 48 Fed. Rep. 320. 

6. ADMIRALTY JURISDICTION—Railroad Ferry -boats.— 
Rev. St. U. 8. § 5258, authorizing railroads to carry over 
its “road, boats, biidges, and ferries’ all passengers, 
freight, etc.,“‘on their way from any State to another 
State, and to connect with roads of other States, so as 
to form continuous lines for the transportation of the 
same to the place of destination,” does not make a 
steam ferry. boat owned by an interstate railway com- 
pany, and used exclusively in carrying its trains across 
the Mississippi river between two States, a part of the 
railway, in such sense asto exclude admiralty juris- 
diction over it, andthe same may be libeled for wages.— 
The St. Louis, U. 8. D. C. (Ky.), 48 Fed. Rep. 312. 

7. ADVERSE POSSESSION. — Twenty years’ adverse 
possession of part of the air, light, and access appur- 
tenant toa city lot in the street of the maintenance of 
an elevated roadin the streetin frontof such lotis 
sufficient to give title to such easements by prescrip- 
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tion, even though the possession is based on no actual 
adverse title.—American Bank. Note Co.v. New York El. 
R. Co., N. Y., 29 N. E. Rep. 302. 

8. APPEAL — Amendment. — While the supreme court 
may recommit a case to a circuit judge for amendment, 
it cannot direct him to reinsert matter stricken out by 
his previous order.—Correll v. Georgia Const. § Inv. Co., 
8. Cur., 148. E. Rep. 65. 

9. APPEAL — Dismissal. — Where, on appeal from an 
order approving an administrator’s report, the tran- 
script fails toincludeeither the report or the excep- 
tions thereto, the appeal must be dismissed, as it is 
impossible to determine without them whether there 
was any error in the proceedings.—Allen v. Gavin, Ind., 
29 N. E. Rep. 363. 

10. APPEAL — Jurisdiction — Constitutional Law.— 
Const. Amend. 1884, § 6, which provides that when any 
court of appeals renders a decision which any one of 
the judges thereof deems contrary to any previous 
decision of the supreme court, the suid court of appeals 
must transfer the cause to the supreme court for decis 
ion, does not apply toa decision to which one of the 
judges dissents, citing previous decisions of the su- 
preme court in support of his dissenting opinion, 
where said dissenting judge certifies that he did not 
deem the decision of the court contrary to any previous 
decision.—Stute v. Smith, Mo., 178. W. Rep. 901. 

ll. APPEAL—Review.— Where defendant’s motion for 
new trial related to all the issues, and the reasons 
stated were thatthe finding and judgment were con- 
trary to law, and not sustained by the evidence, an 
assignment of error that the court erred in overruling 
a‘“motion for new trial on the cross-complaint” filed 
by defendant presents no question for decision, no 
such motion being made.—Klingler v. Smith, Ind., 29 N. 
E. Rep. 364. 

12. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Under 
Rev. St. § 1694, which declares that an assignment for 
the benefit of creditors, which is wantingin any of the 
essential requisites prescribed by statute, shall be void 
as to the assignor's creditors, an assignment which has 
been declared void at the suit of one creditor because 
the court commissioner failed to indorse onthe as- 
signee’s bond his approval thereof, does not thereby 
become invalid as tothe assignor’s other crediturs.— 
Boynton Furnace Co. v. Sorensen, Wis.,50 N. W. Rep. 773. 


13. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where 
the funds for distribution in the hands of a receiver 
appointed to carry into effect a common law assign- 
ment are insufficient to satisfy the claims secured by 
mortgage, even taking into consideration the amount 
realized by one of the secured creditors from outside 
securities, the court has no authority, onthe petition 
of the receiver for instructions, to scale down the 
amount on which dividends should be paid to the cred- 
itor who had thus realized from outside sources.—Jn re 
Scofield Buggy Co., Mich., 50 N. W. Rep. 753. 

14. ASSIGNMENT FOR BENEFIT OF CREDITORS—Sale.— 
Heid, upon the facts that the contract was a sale, and 
not an assignment forthe beuefit of creditors, within 
the meaning of Rev. St. 1889, § 424, providing that every 
voluntary assignment by adebtor, in trust for hiscred- 
itors, shall be for the benefit of all the creditors of the 
assignor.— Becker v. Rardin, Mo., 17 8. W. Rep. 891. 


15. ASSUMPSIT — Pleading.—Under Code, § 73, abolish 
ing all forras of pleading inconsistent with the provisions 
of the Code, and section 76, providing that the com- 
plaint shall contain a plain and concise statement of 
facts constituting the cause of action, a complaint 
alleging that on a certain day defendant became 
indebted to plaintiff in a certain sum, as for money 
had and received from plaintiff, will not support an 
action forthe recovery of money paid by plaintiff to 
defendant ona contract for the purchase of land, the 
right of recovery being based on defendant’s failure to 
comply with the conditions of the contract.—Distler v. 
Dabney, Wash., 28 Pac. Rep. 335. 

16. BonD—Estoppel.— Where a forthcoming bond has 





been voluntarily entered into, and the party executing 
the same bas enjoyed the benefit of said bond by re- 
taining in pis possession the property levied upon 
under a distress warrant, which bond was made pay- 
able to S BH, agent for JH, instead of to J H, the 
party to whom the rent was due,in an action of debt 
upon tbe said forthcoming bond the doctrine of estoppel 
applies, and it is then too late to raise the question as 
to the validity of said bond.—Hall v. Wadsworth, W. Va., 
14 8. E. Rep. 4. 

17. Bonp — Evidence.—In an action on a bond condi 
tioned for the payment ofall the debts of a certain firm, 
a list of such debts made at the 3ame time as the bond, 
which list omits the debt whose non payment is alleged 
as a breach of the bond, is inadmissible in evidence as 
proof of the extent of the obligor’s liability, since its 
admission would tend to vary the condition of the 
bond.— Brinker v. Meyer, Wis., 50 N. W. Rep. 782. 

18. Bonp—Evidence.—In an action on areplevin bond, 
which some ofthe defendants deny having executed, 
the proceedings and a judgment for defendantsin an 
action previously brought against them on another 
bond, given for the same property, showing that de- 
fendants in that suit defended and prevailed on the 
ground thatthe present bond took the place of the 
bond sued on in that action, are admissible.— Busch v. 
Fisher, Mich., 50 N. W. Rep. 788. 


19. BOUNDARIES — Courses and Distances.—Where a 
surveyor establishes two initiai points onthe ground 
itself, and from these the remaining surveys are plotted 
in on a map, and inthe plot calls are made for a river, 
the true course of whichthe surveyor has mistaken, 
the surveys must berun out as plotted,the calls for 
the river yielding to course and distance.—New York ¢ 
T. Land Co. v. Thompson, Tex., 178. W. Rep. 920. 


20. BOUNDARIES—Surveys.—In determining the bounds 
of a survey a call for another survey definitely located 
is properly ignored where, if followed, it will necessi- 
tate a total disregard of course and distance, and cause 
the remaining bounds both to conflict with several 
other surveys and to end so far from the starting point 
as to exclude about 1,000 acres from the survey.—Cregg 
v. Hill, Tex.,17 8. W. Rep. 838 

21. CARRIERS — Negligence — Damages. — A_ witvess 
familiar with the shipment of cattle who was with the 
cattle in transit, and was present and saw the effect of 
the wreck, was properly allowed to give his opinion as 
to the loss of the cattle in weight by reason of the 
wreck, and of the consequent delay.—Ft. Worth ¢ D. C. 
Ry. Co. v. Greathouse, Tex., 17 8. W. Rep. 834. 

22. CARRIERS OF PASSENGERS—Injury by Servant.— 
When a railroad conductor shoots a passenger, under 
the belief, which is reasonably warranted by the pas- 
senger’s manner, attitude, and conduct, that an imme- 
diate assault upon him with a deadly weapon is 
intended, the company is not liable in damages, 
although in fact there was no actual danger. ~ New 
Orleans G¢ N. E£. R. Co. v. Jopes, U.S. 8.C.,12 8. C. Rep. 
109. 

23. CARRIERS OF PASSENGERS — Negligence.— Plaintiff 
boarded an elevated steam railway carin motion, by 
getting on the sheet-iron covering of the steps of the 
last platform on the train, and maintained himself in 
that position by holding to theiron gate that barred 
entrance there, until struck by astructure near the 
track, and knocked into the street below: Held, in the 
circumstances detailed in the opinion, that he was 
negligent as a matter of law.—Carroll v. Interstate Rapid 
Transit Co., Mo., 178. W. Rep. 889. 

24. CHATTEL MORTGAGES—Validity.—A debtor, though 
insolvent, may secure a creditor for the payment of a 
pre existing debt by a mortgage on all his property, 
though he may have numerous other creditors who are 
unsecured.— Warner v. Littlefield, Mich., 50 N. W. Rep. 
721. 

25. CONSTITUTIONAL Law — Subject of Act.—Under 
Const. art. 3, § 35, providing that no bill shall contain 
m ore than one subject, “‘which shall be expressed in it. 
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title,’ Act April 13, 1891, entitled ‘‘An act to amend title 
three, articles 9and 10, and to add article 10a and to re- 
peal all laws in conflict therewith,” is void, by reason 
of its subject not being expressed in its title, though 
Rev. St. Tex. is the only one of the Texas laws which 
has a title 8, and though by inspection it appears that 
articles 9 and 10 thereof relate to the same subject 
treated by the act in question.— Gunter v. Texas Land ¢ 
Mortg. Co., Tex., 17 8. W. Rep. 840. 

26. CONTRACT OF HIRING—Rights of Master.—Where 
one person agrees to invent for another, or to exercise 
his inventive ability for the benefit of another, the in- 
ventions made and patents procured during the term 
of service covered by the contract belong in equity to 
the employer, and not to the employee.—Connelly 
Manuf’g Co. v. Wattles, N. J., 23 Atl. Rep. 123. 

27. CORPORATIONS — Agency. — A corporation is not 
liable upon a contract purporting to be made in its be- 
half, where such contract was made before the corpo- 
ration was organized, and the corporation after its 
organization, neither promised to fulfill the contract, 
nor accepted the benefit of it with full knowledge of 
the facts.— Buffington v. Bardon, Wis., 50 N. W. Rep. 776. 

28. CORPORATIONS—Stockholders.—Under Laws 1848, 
ch. 40, § 10, which provides that all stockholders of the 
corporations named in the act shall be liable to credit 
ors thereof until the entire capitul stock shall have been 
paid in, the word “creditors” does not include directors 
to whom the corporation is indebted for salaries.— Mc- 
Dowall v. Sheehan, N. Y., 29 N. E. Rep. 299. 

29. COUNTIES — Validity of Court House Bonds.— 
Though a county, in issuing bonds for the erection of 
a building to be temporarily used as a court house un- 
til a projected permanent court house is erected, ex- 
ceeds the power conferred by Act Feb. 11, 1881, author- 
izing it to issue bonds for the erection of a court house, 
yet if, at the time the bonds are issued, the county has 
no court house, and the bonds recite that they are is 
aued for the purpose of erecting one, and contain no 
recitals showing want of authority to issue them, the 
county will be estopped, as against a bona fide purchas- 
er, to set up that they were not issued for such pur- 
pose.— Nolan County v. State, Tex., 17 8S. W. Rep. 823. 


30. CounsTY BoarD.— How. St. § 483, subd. 16, giving the 
board of supervisors of a county the management of 
the “business of the county in allcases where no other 
provision shall be made,” and section 484, requiring for 
such matters a two-thirds vote of all the members of 
the board, have no application to the power of the su- 
pervisors to order a special election for county officers, 
as that power isexpressly given by section 141.—At- 
torney General v. Trombly, Mich., 50 N. W. Rep. 744. 

31. Courts—Jurisdiction.—No territorial limit is fixed 
by the constitution to the civil jurisdiction either of the 
district courts or of the county courts.— Fletcher v. Stow- 
ell, Colo., 28 Pac. Rep. 326. 

32. CRIMINAL LAW—Assault—Deadly Weapon.—In a 
trial for an assault by striking with a pistol, the allega- 
tion in the information that the pistol was “a deadly 
weapon” must be proved, as the question whether a 
pistol is a deadly weapon, when used to strike with, 
depends on its size and weight and other circum- 
stances.—Jenkins v. State, Tex., 17 8. W. Rep. 938. 

33. CRIMINAL Law—Former Jeopardy.—On atrial for 
embezzlement after evidence had been given for the 
prosecution, an affidavit was produced, alleging tbat 
a juror, on his voir dire, falsely swore that he had no 
acquaintence with the accused. Thereafter a letter 
commenting upon this affidavit was published in a 
newspaper, and was read by membersofthe jury: Held, 
that the court was warranted in dismissing the jury, 
and that a new trial Was not barred on the ground of 
former jeopardy.— Simmons v. United States, U. 8. 8. C., 12 
8. C. Rep. 171. 

34. CRIMINAL LAW—Highways—Willful Obstruction.— 
On a prosecution for willful obstruction of a public 
road, defepdant’s testimony that previous to the ob- 
struction he was informed by the person who laid out 





the road that he laid it out without authority is admis- 
sible on the question of willfulness.—Laroe v. State, 
Tex., 178. W. Rep. 934. 

35. CRIMINAL Law—Jurisdiction.—How. St. § 9555, pro - 
vides that no information shall be filed for any offense 
until the accused shall have bad a preliminary exami- 
nation before ap examining magistrate, unless such per- 
son shall waive such right: Aeld, competent for the 
court, where the return of the justice failed to show 
that defendant, charged of murder, had waived such 
examination, to order a further return; and, when the 
further return showed that examination was waived 
prior to filing the information, the court had jurisdic 
tion to proceed on the information.—People v. Wright, 
Mich., 50 N. W. Rep. 792. 

36. CRIMINAL Law—Jurors.—It is reversible error to 
refuse the defendant’s counsel permission to examine 
the jurors on their voir dire for the purpose of deciding 
upon the advisability of exercising his right of peremp - 
tory challenge.— Donavan v. People, Ill., 28 N. E. Rep. 
964. 


37. CRIMINAL Law—Theft—Swindling.—Defendant, af- 
ter being told by the owner of certain eggs that he could 
not have them at a certain price, went to the owne1’s 
son, who had possession of them, and told him that he 
had bought them of his father at the price which had 
had been refused. On this statement the son let him 
have them, and he paid forthem: Aeid, that this was 
not theft, but swindling.—Frank v. State, Tex., 178. W. 
Rep. 936. 


38. CRIMINAL PRACTICE— Embezzlement from Nationa. 
Bank.—A general verdict and judgment on an indict- 
ment containing several counts cannot be reversed on 
error if any one of the counts is sufficient to sus- 
tain the judgment, since, in the absence of anything 
in the record to show the contrary, it will be presumed 
that the sentence wus based on the good count alone.— 
Claassen v. United States, U. 8.8. U., 12 8. C. Rep. 169. 

39. CRIMINAL PRacTiCE—Grand Juries.—Under Code 
Civil Proc. § 226, providing that whenever a sufficient 
number of jurors fail to appear the court may order a 
sufficient number to be drawn and summoned, or it 
may direct the sheriff or an elisor chosen by the court 
to summon as many men of the county to serve as 
jurors as may be required, the court should not appoint 
an elisor to select and summons talesman for 
the completion of a grand jury without a showing that 
the sheriff is disqualified.— Bruner v. Superior Court, Cal., 
28 Pac. Rep. 341. 

40. CRIMINAL TRIAL — Arguments of Counsel.—In a 
prosecution for burglary where the prosecutor said to 
the jury: “The deferdant is entitled to the reasonable- ' 
ness of every doubt; butif Ihad any belief or doubt 
that was reasonable, in the face of this testimony, as 
your prosecutor, I would tell you so”—it was error to 
refuse to instruct the jury that “they must not consider 
the belief of the prosecuting attorney, or his impres- 
sion of the testimony.”—People v. McGuire, Mich., 50 N. 
W. Rep. 786. 

41. DEED—Construction.—A grantor conveyed land to 
a trustee during the life of his wife, with remainder in 
fee to his two grandchildren.V and L, “and, in case of 
the death of the said V and L without issue,” the land 
to revert to the grantor’s daughter: Held, that the 
daughter acquired no present interest in the land while 
either one of sald grandchildren remained alive, since 
the remainder went to the grandchildren as a class. — 
Long v. Timms, Mo., 178. W. Rep. 898. 

42. DEED—Delivery.—Where a father, in purchasing 
land, has the deed executed in the name ofa son, less 
than two years of age, the delivery of the deed to the 
father is sufficient delivery to the son.—@ali v. Hall, Mo . 
17 8. W. Rep. 811. s 

43. DEED—Reservation.—A deed contained the reserv - 
ation: “Seving and reserving to the grantor herein all 
mines and oresof metal that are now or may be here- 
after found on said lands,” etc.: Held that, as the only 
valuable mineral! found in that region at the time was 
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iron, it was not the intention to include in the reserv 
ation marble or serpentine deposits subsequently dis- 
covered.— Deer Lake Co. v. Mich. Land ¢ Iron Co., Mich., 
50 N. W. Rep. 807. 

44. DEPOSITIONS — Filing.—When the parties to an 
equity cause stipulate that testimony may be taken be- 
fore any officer or magistrate, qualified to administer 
oaths, without special appointment by the court as an 
examiner, the depositions thus taken must be filed of 
record, as required by equity rule 67, in cases where an 
examiner is regularly appointed; and the party in 
whose behalf the testimpny was taken has no right to 
suppress it.—J. L. Mott Iron Works v. Standard Manuf’g 
Co., U.S. O. O. (Penn.), 48 Fed. Rep. 345. 

45. DESCENT OF PERSONALTY—Dower.—On a petition 
for assignment of dower in the personalty of decedent, 
part of which was in New York, when deceased was 
domiciled in Arkansas, the petitioner will not be al- 
lowed any sum of the estate in Arkansas for any per- 
sonal property that may be in the hands of any ancilla 
ry administrator in New York, unless those having the 
custody of the property in New York should refuse to 
deliver to petitioner her share, when she might become 
entitled to an order assigning such dower to the extent 
ofthe personalty in Arkansas.—Hewitt v. Cox, Ark., 17 
8. W. Rep. 873. 

46. DRAINAGE — Surface Water.—The owner of land 
may, for the purpose of securing or protecting its rea 
sonable use and enjoyment, divert surface water there 
on which has come down from higher land by embank 
ments, ditches, and culverts, without incurring liability 
to the owner of adjacent land upon which such surface 
water flows when so diverted.—Johnson v. Chicago, etc. 
Ry. Co., Wis., 50 N. W. Rep. 771. 

47. ELECTIONS AND VOTERS—Eligibility.—A court will 
not grapt a writ of mandamus to compel the issuance of 
a certifigate of election to an office to one who is ineli- 
gible under the constitution, though it may be the duty 
of the board of canvassers to issue the certificate to 
him on the returns, because they are without power to 
act judicially in determining his eligibility, and man 
damus is only issued to secure or protect a clear legal 
right.— People v. Board of State Canrassers, N. Y., 29 N. E. 
Rep. 345. 


48. ELECTIONS AND VOTERS — Canvassing Boards.— 
Where the returns and statements sent upto the State 
board, though on their face proper and valid, are the 
result of an illegal action on the part of the county can- 
vassing board, by which it departed from itssphere a3 a 
ministerial body, and, in excess of its jurisdiction, made 
an illegal and erroneous canvass, mandamus will lie to 
compel the State board to canvass without -regard to 
such returns.— People v. Board of State Canvassers, N. Y., 
29.N. E. Rep. 355, 


49. EMINENT DOMaIN—Compensation.—Const. art. 13, 
§ 14,which provided that no property should be taken 
or applied to public use without just compensation be 
ing previously made to the owner, applied to cases 
where land was taken for a public road by the county. 
—Carrico v, Calvin, Ky., 178. W. Rep. 854. 

50. EMINENT DOMAIN—Riparian Rights.— While a State 
has.no power to take private property for the purp»se 
of creating a water power to be leased to private par- 
ties, yet when a dam is built for the bona fide purpose of 
furnishing water to a public canal, great latitude must 
be allowed to the agents of the State in determining the 
head of water necessary for that purpose; and, al 
though the surplus of water seems unnecéssarily large, 
it will still be regarded as an incident to the public im- 
provement, and, therefore, subject to the State’s con 
trol.—Kaukauna Water- Power Co. v. Green Bayg M. Canal 
Co., U. 8. 8. C., 12 8. C. Rep. 173. 

51. EVIDENCE—Contract — Opinion Evidence.—In an 
action for fruit sold and delivered, where the defense is 
that the fruit was not in good condition when shipped, 
it is competent to show, by the a of dealers in 
such fruit, that fruit which when received was in the 
condition of the fruit in question When received by the 





defendants could not have been in good condition 
when shipped.—Grifin ¢ Skelley Co. v. Ji , Wis., 50 
N. W. Rep. 765. 

52. EVIDENCE—Medical Testimony.—Where a person, 
in contemplation of suing for personal! injuries, em 
ploys a physician to make an examination with a view 
and for the purpose of giving testimony in such suit, 
the physician cannot at the trial testify to exclumations 
of pain made by such person.—Jones v. President, Mich., 
50 N. W. Rep. 731. 

53. EVIDENCE—Res Gestz.—In an action for the price 
of lumber to be u3ed in defendant’s house, alleged to 
have been furnished S on the credit of defendant, 
where it appeared that the order was entered on the 
book in the presence of 8, and n» objection made to fill 
ing the sau.e on his credit, subsequent instructions to 
plaintiff’s foreman not to deliver “any more lumber” 
on the order until plaintiff could see defendant and 
make arrangements with him for the pay, was no part 
of the res geste of the transaction, and incompetent as 
against defendant, and was properly excluded.— Told 
bert v. Burke, Mich., 50 N. W. Rep. 803 

54. EXECUTION — Exemptions. — Rev. St. 1881, § 703, 
which provides for an exemption of property from ex 
ecution “for any debt growing out of or founded upon 
contract, express or implied,” does not give an unsuc 
cessful plaintiff in an action upon contract, any right of 
exemption against a judgment rendered therein against 
him for costs, since the defendant’s right to recover 
costs depends upon statute, and not upon contract.— 
Donaldson v. Banta, Ind., 29 N. E. Rep. 362. 


55. EXECUTION—Levy on Cattle.—Cattle ranging at 
will on pastures belonging to the owner, containing 
about 300,000 acres and including lands in several coun 
ties, though such pastures are inclosed, are within the 
provisions of Rev. St. art. 2993, providing thata levy 
upon cattle “running at large in a range, and which 
cannot be herded and penned without great inconven 
ience and expense,” may be made by designating by 
reasonable estimate the number of animals, and de 
scribing them by their marks or brands.—Gunter v Cobb, 
Tex., 178. W. Rep. 848. 

56. FEDERAL AND STATE COURTS — Conflicting Juris- 
diction—Foreclosure.—An interstate railway company 
purchased a smal! road lying entirely within a State, 
and afterwards mortgaged the whole system, including 
the new purchase. After several years, suit to fore 
close was brought in the federal circuit court, and the 
whole property was placed in the hands of a receiver. 
In the mean time, by proper proceedings in the State 
court, the charter of the State road was declared for- 
feited, and a receiver of its property appointed. This 
receiver then petitioned the federal court for posses- 
sion, alleging that the sale of the road was ultra vires 
and void, and that, therefore, the federal court had no 
jurisdiction: Held, that this merely raised the question 
asto the validity of the sale, which question could 
properly be tried in tbe federal court, and hence it 
would retain possession. — Mercantile Trust Co. v. Mis- 
souri, K. § T. Ry. Co., U. 8. C. C. (Tex.), 48 Fed. Rep. 351. 

57. FRAUDULENT CONVEYANCES.—A conveyance or as- 
signment by a debtor, if it operates to delay, hinder, or 
defraud creditors, is void under How. St. § 6203, which 
provides that every conveyance or assignment ‘“‘made 
with intent to hinder, delay, or defraud creditors” shal! 
be void, and it is immaterial whether there was actual 
fraud, or whether any fraud was practiced or intended 
to be practiced upon the assignee or grantee.— Cutcheon 
v. Buchanan, Mich., 50 N. W. Rep. 756. 

58. FRAUDULENT CONVEYANCES—Evidence.—In éject- 
ment, the fact that defendant knew of his vendovr’s in- 
solvency does not render his deed inadmissible as 
against a purchaser at a sale under an attachment 
levied soon after the deed was executed, but before it 
was recorded, the attaching creditor knowing of his 
claim.— Buford v. Shannon, Ala., 10 South. Rep. 263. 

59. HIGHWAYS —Title to the Fee.—The tee-simple of land 
used as a public highway belongs to the abutting own 
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ers, subject to the public right of way, and the posses- 
sion thereof may be recovered in ejectment by the 
owner against a railroad company appropriating the 
same to its permanent use without legislative grant, 
express or implied.—Louisville, St. L. § T. Ry. Co. v, 
Liebfried, Ky., 17 8. W. Rep. 870. 

60. HUSBAND AND WIFE—Community Property.—Prop 
erty deeded to a married man was efter the death of 
his wife and his second marriage conveyed by deed, in 
which his second wife joined, to persons who knew 
nothing of his first marriage, and had nothing to put 
them on inguiry: Held, in an action by the children of 
the first wife for half the land, claimed by inheritance 
from her, that they could not recover, defendants be- 
ing bona fide purchasers.— Hensley v. Lewis, Tex., 178. W. 
Rep. 913 

61. HUSBAND AND WIFE—Community Property. — 
Though the beneficial interest of husband and wife in 
their community property is equal, without regard to 
the fact that it was conveyed in terms to one of them 
only, the title of the wife, where land is conveyed to 
the husband only, is merely equitable where the rights 
of a bona fide purchaser from the husband are con- 
cerned ; and a vendee of the husband, after the death 
of the wife, who purchased without notice that the land 
was community property, and without knowledge of 
facts sufficient to put him on inquiry, acquires title as 
against the heirs of the wife.— Patty v. Middleton, Tex., 
17S. W. Rep. 909. 

62. IMMIGRATION—Alien Contract Labor Law.—A rail- 
road company which knowingly employs at its office 
in New York, near the Canadian border, a person who 
resides in Canada, and comes daily to his work in the 
United States, is not engaged in assisting or encourag- 
ing the “importation or migration” of an alien, within 
the meaning of the alien contract labor law. Act Cong. 
Feb. 26, 1885, § 3.— United States v. Michigan Cent. R. Co., U. 
8.C C.(N. Y.), 48 Fed. Rep. 365. 

63, INJUNCTION—Coal Mines.—The drilling of an oil or 
gas well through a part of acoal mine from which all 
the coal has been extracted except what is necessary 
for the props would not by its mere physical damage 
to the mine, or its effect as an obstruction, threaten 
such an injury to one owning the coal and the right to 
mine it as would warrant the issuance of a preliminary 
injunction.— Rend v. Venture Oil Co.,U.8.C.C. (Penn.), 
48 Fed. Rep. 248. 


64. INJUNCTION—Trial by Jury.—In an action to re- 
strain the future maintenance of an elevated railroad 
and to recover damages for its maintenance in the past, 
the defendant is not entitled to a jury trial of the claim 
for dameges under the provision ofthe New York con- 
titution that “trial by jury in all cases in which it has 
heretofore been used shall remain inviolate,” since the 
cause of action is an equitable one, and a court of equity 
may award money damages which are incidental to the 
relief by injunction.—Lynch v. Metropolitan El. Ry. Co.,N. 
Y., 29 N. E. Rep. 315. 

65. INTOXICATING LIQUOR—Bonds.—In an action on a 
liquor bond to enforce a judgment against the principal 
for illegally selling Nquors to plaintiff’s husband, ob- 
jections that the complaint contains no allegation of 
the approval of the bond by the common council, or 
that the cause of action on which the judgment sued on 
was rendered occurred within the life time of the bond, 
are technical, and should be raised by demurrer.—Gul- 
lickson v. Gjorud, Mich., 50 N. W. Rep. 751. 

66. INTOXICATING LIQUOR—Minor.—In a prosecution 
for selling liquor toa minor, it appeared that the father 
sent his boy, 12 years old, for the liquor purchased, but 
did not give written authority for the same: 4Heild, 
that the vendor violated Pen. Code, art. 376, which pro- 
vides that liquor shall not be sold to any person under 
the age of 21 years without the written consent of the 
parent or guardian.— Yakel v. State, Tex.,175. W. Rep. 
943. 

67. JUDGMENT—Execution. — Under Code Civil Proc. 
1 380, which provides that after the expiration of one 
§ 





year from the death of a judgment debtor the judgment 
may be enforced by execution against any property on 
which it is a lien, land belonging to a deceased judg 

ment debtor may be sold to satisfy a jadgment which is 
a lien on the land, even though the judgment was 
against decedent and another person jointly, and dece 

dent was surety for such other person.— Baskin v. Hunt. 
ington, N. Y., 29 N. E. Rep. 310. 

68. JUDGMEXNT—Jurisdiction — Non-residents.—In the 
absence of a voluntary appearance, courts can obtain 
no jurisdiction to enter personal judgments for money 
against the non-resident defendants having no proper- 
ty in the State.— Williams v. Follett, Colo., 28 Pac. Rep. 
330. 


69. JUSTICE OF THE PEACK—Practice.—How. St. § 6938, 
provides that judgment of nonsuit shall be entered by 
a justice of the peace avainst a plaintiff for failure to 
appear within an hour after the return of the process: 
Heid, that while, by judicial construction, this section 
has been appiied to defendants, as regards them it is 
not a jurisdictional requirement, but is merely a privi- 
lege; and the justice does not lose jurisdiction by not 
waiting an hour for defendant to appear.— Talbot v. 
Kuhn, Mich., 50 N. W. Rep. 791. 

70. LIFE InSURANCE—Beneficiary.—The charter of an 
insurance company, and Gen. St. Append. pp. 40, 41, 
each provide that a policy of life insurance issued for 
the benefit of the wife and children of the insured shall 
inure to their benefit, and that al] such insurance shall 
be paid to the beneficiaries named in the policy, free 
from the demands of creditors of the insured: Held, 
that neither the charter nor the statute contained any- 
thing in conflict with the right of the insured, reserved 
in the policy, to change the beneficiary.— Hopkins v. 
Hopkins, Adm’r, Ky., 17 8. W. Rep. 864. 


71. LIMITATION OF ACTIONS—Replevin.—Rev. St. § 4223 
which. bars after three years actions against a sheriff 
upon liability incurred by the doing of an act “in virtue 
of his office,” applies to an action of replevin brought 
against a sheriff to recover goods seized by him by 
virtue of an execution against athird person.— Bishop 
v. McGillis, Wis , 50 N. W. Rep. 779. 

72. MANDAMUS — Special Assessment.— Where a judge 
refuses to impunel commissioners and assess damages 
and benefits of a proposed local improvement an the 
ground that the return of the officer upon the notice to 
the interested parties is insufficient to give the court 
jurisdiction to proceed, but does not dismiss the pro 
ceeding or refuse to entertain a motion to amend the 
return or to issue an alias notice, a writ of mandamus 
will not lie to compe! him to proceed, since, if his de 
cision is erroneous, it may be corrected on appeal.— 
State v. Field, Mo., 178. W. Rep. 896. 

73. MASTER AND SERVANT—Negligence.—A master is 
liable to third persons for damages resulting from the 
negligence of his servants, only when the latter is act- 
ing within the scope of his employment. — Davis v, 
Houghtelin, Neb., 50 N. W. Rep. 765. 

74. MECHANIC’S LIEN — Judgment.—In a suit to fore- 
close a mechanic’s lien, parties defendant who are 
alleged in the complaint to have liens on the premises, 
subject to that of plaintiff, and who did not appear in 
the suit until after judgment, and who neither excepted 
to the judgment nor moved for a new trial, have no 
standing in court to question the judgment, even on the 
ground of jurisdiction. — Shabanaw v. C. C. Thompson. ¢ 
Walkup Co., Wis.,50 N. W. Rep. 781. — 

75. MECHANIC’S L1iEN—Release of Portion of Property. 
—A contractor who, under one general contract with 
the owner, bad constructed, upon contiguous lots, two 
separate buildings, each requiring the same amount 
and character of labor and material, after having been 
paid more than half the contract price, released one 
of the houses and lots from his lien under an agree- 
ment with the owner that he should retain a lien on 
the other for the balance due on his contract: Held, 
that he could file and enforce his lien on the remain- 
ing house and lot for the entire balance due bim, 
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where there were no third parties whose interests 
were prejudicially affected by the release of the other 
house and lot.— Reilly v. Williams, Minn., 50 N. W. Rep. 
826. 

76. MORTGAGES — Certificate of Acknowledgment. — 
Under Rev. St. 183°, (3d Ed.) pp. 120, 121, § 12, requiring a 
certificate of acknowledgment to state that the person 
making the same is personally known to the officer ‘‘to 
be the person whose name fs subscribed to the instru- 
ment as « party thereto,” a certificate of acknowledg- 
ment of a mortgage reciting tbat “W, whose name is 
signed to the above writing, personally appeared be- 
fore me and acknowledged the same,” but not stating 
thatthe grantor was “personally known’’ to the offi 
cer, is not so defective as to render the mortgage in- 
admissible as evidence.— Wilson v. Quigley, Mo., 17S. W. 
Rep. 891. 

77. MorRTGAGE — Redemption. — Under Comp. Laws 
Mich. 1871, § 6922, which provides that, in case mott- 
gaged lands are redeemed after sale, the deed given on 
the sale shall be void and of no effect, a junior mort- 
gagee, who redeems after sale, will be treated as an 
assignee of the prior mortgage, and entitled to ia 
terest at the rate per cent. which that mortgage bore, 
and not as the holder of an equitable lien for the 
money paid, with legal interest only.—Dodge v. Fuller, 
U. 8. C. C. (Mich.), 48 Fed. Rep. 347. 

78. MORTGAGE —Release.—A discharge of a mortgage 
which gives the date of the mortgage, the parties there 
to, the book, page, and office where and the time it was 
recorded, is operative, though the mortgaged prem- 
ises are not correctly described therein — Miller v. 
Hicken, Cal., 28 Pac. Rep. 339. 

79. MUNICIPAL BONDS — Validity. — Under Laws Colo. 
1887, p. 445, § 1, providing that all municipal ordinances 
of a general or permanent nature shall be published in 
the manner there prescribed, and that they shall not 
take effect until five days after such publication, a 
failure to publish an ordinance authorizing the issu- 
ance of municipal bonds renders the bonds invalid.— 
National Bank v. Town of Granada, U. 8. C. C. (Colo.), 
48 Fed. Rep. 278. 

80. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
In an action for injuries received on a street or side- 
walk ofa city the plaintiff makes out a prima facie case 
when he proves that the authorities of such town or 
city have treated the place where the injury was re- 
ceived as a public street, by taking charge of it and 
regulating it as they do other streets, and that the ac- 
cident resulted from a defective sidewalk, which was 
out of repair.—Phillips v. City of Huntington, W. Va., 14 
8. E. Rep. 17. 

§1. MUNICIPAL CORPORATIONS—Public Improvements. 
—Mansf. Dig. Ark. § 870, provides that the boards of 
improvements of cities of the first class ‘shall have 
control of the construction of the improvements of 
their districts. They may advertise for proposals for 
doing any work by contract, and may accept or reject 
any proposals:” Held, that it is not mandatory as re- 
gards advertising for proposals.—Fitzgerald v. Walker, 
Ark., 178. W. Rep. 702. 

82. MUNICIPAL CORPORATIONS —Public Improvemenss. 
—Where plaintiff joined in a petition to the city coun- 
cilto grade and improve a street abutting his lots, 
paid his assessment for the improvement voluntarily 
without objecting to the improvement or the assess- 
ment, he is afterwards estopped from claiming dam- 
age by reason of the improvement, damming the 
watter. course across the street, and causing the water 
to flow his lots. — Hembling v. City, Mich., 50 N. W. Rep. 
741. 

83. MUNICIPAL IMPROVEMENTS — Abutting Owners. — 
When city property is damaged by reason of the grad - 
ing of the street upon which it abuts, the owner is en- 
titled to remuneration. The difference in the market 
value of the property with the improvement and that 
without it, not considering general benefits shared by 
the general public, is the rule of compensation. In 
such case special benefits to the property directly at- 





tributable to the improvement may be set off against 
the damages sustained by the owner.—Lowe v. City of 
Omaha, Neb., 50 N. W. Rep. 760. 

84. MUTUAL BENEFIT INSURANCE — Beneficiaries. — A 
holder of a mutual benefit certificate had three sons 
and a daughter, and made the “children” the benefi- 
ciaries, but afterwards caused the names ofthe sons 
only to be inserted after the word “children:” Held, 
that, since neither the certificate nor the laws of the 
society provided for a change of beneficiaries, the 
daughter acquired a vested right as a beneficiary, 
which would descend to her heirs at her death.—John- 
son v. Hall, Ark., 17 8. W. Rep. 874. 

85. NEGLIGENCE OF INDEPENDENT CONTRACTOR. — 
Upon the facts, held, that the workmen were the serv- 
ants of of R, who was an independent contractor.— 
Long v. Moon, Mo , 178. W. Rep. 810. 

86. NEGLIGENCE — Physicians and Surgeons — Negli- 
gence. —A physician employed by a city to treat 
patients at the city almshouse is liable to one of such 
patients who is injured through the physician’s negli- 
gence, though there is no contractual relation between 
such patient and the physician.— Du Bois v. Decker, N. 
Y., 29. N. E. Rep 313. 

87. NEGOTIABLE INSTRUMENT Estoppel.—In an ac 
tion against the acceptor of a bill of exchange, whe7e 
the declaration merely charges defendant with hav- 
ing accepted the bill on condition that the amount 
thereof should be found to be due from him tothe 
drawer, plaintiff cannot show that, by subsequent 
declarations, defendant is estopped to deny a sufficient 
indebtedness to the drawer, since estoppel must be 
specially pleaded.— Gooding v. Underwood, Mich., 50 N. 
W. Rep. 818. 


88. NEGOTIABLE INSTRUMENT—Notes.—In an action on 
a note by the payee against the maker, the payee makes 
out a prima facie case by showing possession and he 
need not, therefore, set out in the complaint or estab- 
lish by evidence indorsements on the back of it—Annis- 
ton Pipe-Works v. Mary Pratt Furnace Co., Ala., 10 
South. Rep. 259. 

89. NEW TRIAL—Time of Motion.—If the motion fora 
new trial be not filed within five days after the verdict, 
or, in “any event, before adjournment of the term, it 
cannot be heard, unless prior to udjournment an ex- 
tension of time has been obtained. — Clark v. Perry, 
Colo., 28 Puc. Rep. 329. 


9). OFFICE AND OFFICERS—County Supervisors — Re- 
moval.—Under How. St. § 483, subd. 17, removal for in- 
competency may be made by such board without 
charges, notices, or hearings.— Trainor v. Board of Audi- 
tors of Wayne County, Mich., 50 N. W. Rep. 809. 

County, Mich., 50 N. W. Rep. 809. 

91. OFFICE AND OFFiceRsS — Deputy-Sheriffs — Eligi- 
bility. — How. St. § 582, providing that in case of 4a 
vacancy in the office of sheriff in any county the un- 
der-sheriff shall execute the office of sheriff until a 
sheriff be elected and qualified, does not apply where 
the full term is to be supplied, because the person 
elected to fill such term is ineligible, since there would 
be no under sheriff in such case, the term of the under- 
sheriff appointed by the former sheriff expiring at the 
same time as his chief’s. — Lamoreauz v. Ellis, Mich., 
50 N. W. Rep. 812. 

92. PARTNERSHIP.—When one member of a mercan- 
tile firm purchases the interest of another member, and 
iu consideration thereof assumes to pay all the part- 
nership debts, the firm and both members being at the 
time insolvent or on the eve of insolvency, and shortly 
thereafter the purchasing partner, without paying any 
ofthe firm debts, conveys the whole of the assets of 
the late firm to a trustee in such 8 manner as to devote 
the whole thereof to the payment of his individual 
debts, held, such sale, being without any valuable con- 
sideration, is ineffectual to convert the social assets 
into individual preperty, and, as to the equitable 
rights ot the firm creditors, such trust-deed is fraudu 
ent aod void.—8aer v. Wilkinson, W. Va., 14 8. E. Rep. 1. 
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93, PARTY-WALLS.—A wall of brick which is used in 
common, as the wall of two adjacent properties in a city 
or town, isa party-wall, if erected partly on the soil of 
each, and has been so used for many years, without 
question or complaint by either.—Kelly v. Taylor, La., 
10 South. Rep. 255. 

94. PRACTICE — Filing Amended Pleading. — Where 
plaintiff, in the progress of a trial, obtains leave to file 
an amended petition, and within the time allowed by 
the court does file it, and at the next term of court the 
cause is continued by the agreement of both parties, 
the amended petition is then lawfully on file, even in 
the absence of notice to defendant.— Baker v. Kansas 
City, St. J. ¢ C. B. R. Co., Mo., 178. W. Rep. 816. 

95. PRINCIPAL AND SURETY—Subrogation.—The surety 
of a purchaser of lands sold at a judicial sale, who is 
compelled to pay the bonds of such purchaser, is en- 
titled to a lien on the lands so purchased for the 
amount so paid by him.—Highland v. Anderson’s Adm’r, 
Ky., 17S. W. Rep. 866. 

96. PROCESS — Summons.—An action to foreclose a 
mortgage upon real estate was one the subject of which 
is real property, and in which the relief demanded con- 
sisted partly excluding the defendant from any 
interest therein, within the meaning of the fifth 
subdivision of section 1, ch. 42, Laws, 1864, providing for 
the publication of summons.— Crombie v. Little, Minn., 50 
N. W. Rep. 823. 

97. RAILROAD COMPANIES— Negligence.—Railroad com- 
panies are not held to the same degree of care in main- 
taining their side tracks as their main tracks, and are 
not liable for injuries caused by defects in their con- 
struction, unless it appear that they are guilty of gross 
carelessness in handling their cars.—O’ Donnell v. Duluth 
etc. Ry. Co., Mich., 50 N. W. Rep. 801. 

98. RAILROAD COMPANIES — Negligence—Remote and 
Proximate Cause.—The fact that a box placed on a 
hand-car by order of the foreman, and on which he was 
standing to hold it on, struck a station platform as 
they were attempting to pass, thereby throwing and in- 
juring one of the employees, of itself makes out a primu 
Sacie case of negligence.—Louisville ¢ N. R. Co. v. North- 
ington, Tenn., 17S. W. Rep. 880. 

99. RAILROAD COMPANIES — Stock Subscriptions. — 
Though only part of the defendant’s capital stock had 
been subscribed, and there was nothing to rebut the 
implied legal condition that no stock payments should 
be enforced until all the stock was subscribed, yet, 
where subscribers to stock expressly agreed, for the 
purpose of enabling defendant to build a certain part 
of its road, to pay their subscriptions, and on the 
strength of the agreement such part was constructed, 
this was a waiver of such implied condition, and made 
them liable on such subscriptions.— Anderson v. Middle 
& East Tennessee Cent. R. Co., Tenn., 178. W. Rep. 803. 

100. RAILROAD TICKETS—Sale.—A person who is not a 
dealer in railroad tickets, and who sells a single ticket, 
is not guilty, under Acts 1891, ch. 290,§1, making ita 
misdemesnor for any person “to sell or deal in” tickets 
issued by a railroad company, unless he is a duly au- 
thorized agent of said company.—State v. Ray, N. Car., 
148. E. Rep. 83. 

101. RECEIVERS — Dismissal. — Where a receiver has 
been discharged from the receivership after an action 
has been commenced against him in his representative 
capacity, it is proper for the court to dismiss the action 
as to him, as ajudgment against him would be without 
effect.— Boggs v. Brown, Tex., 17 8. W. Rep. 830. 

102. REMOVAL OF CauUsES—Citizenship—Attachment.— 
Although the judgment in an action commenced in a 
State court against a non-resident by foreign attach- 
ment without personal service can bind the property 
only, and not the person of the defendant, yet the lat- 
ter is a party to the suitin such sense that the same 
may be removed to the federal circuit court on the 
ground of diverse citizenship.— Richmond v. Brookings, U. 
8. 0. C. (R. L.), 48 Fed. Rep. 24i. 

103. REMOVAL OF CaUSES—Federa! Question.—A peti- 





tion for removal, which merely avers that the deter- 
mination of the controversy involves the construction 
of the homestead laws of the United States and the 
validity of a patent from which the court may see that 
such questions do actually urise, is insufficient.—Los 
Angeles Farming § Milling Co. v. Hoff, U.8.C. C. (Cal.), 48 
Fed. Rep. 340. 

104. REMOVAL OF CaAUSES—Petition and Bond.—The 
petition and bond for the removal of a cause must be 
filed in the clerk’s office of the county in which the 
venue is laid, and, if filed in another county where the 
courtis then sitting, it does not effect a removal, though 
approved by the presiding judge.—Noble v. Massachu- 
setts Ben. Ass’n, U. 8. C. C. (N. Y.), 48 Fed. Rep. 337. 

105, RES JUDICATA—Misnomer.—Where the order of 
publication of summons against a non-resident gives 
her name as Mary EB, instead of Mary A B, and she 
appears by her attorney, and from the judgment ren- 
dered takes no appeal, she is bound thereby.—Beckner 
v. McLinn, Mo., 178. W. Rep. 819. 

106. RES JUDICATA—Parties in Interest.—The judgment 
in an action in the United States circuit court adjudged 
that plaintiffs ‘‘are entitled to, and shall have and re 
cover of defendant, the possession of so much of said 
lot 2 as lies south of the south line of lot No.1, as indi 
cated by a fence constructed and maintained by de- 
fendant as and on said south line.” The suit, however, 
had been brought to recover so much of lot 2 as lay 
north of the fence referred tointhejudgment: Heid, 
that such judgment settled the right of defendant in 
that action to hold all of lot 2 north of the fence, and 
plaintiffs therein cannot prosecute another suit for the 
recovery of the same land.—Roby v. Eggers, Ind., 29 N. 
E. Rep. 365. 


107. SALE—Breach of Warranty.—Where lumber sold 
is of such a quality as to justify the purchasers in re- 
fusing to pay the contract price, and they notify the 
seller of this, and refuse to take it except at a price 
named by them, their subsequent use of it, on not hear- 
ing from the seller, renders them liable for at least its 
market value.—Brown v. Peters, Ala., 10 South. Rep. 261. 


108. SCHOOL _ BonpDs—Validity.—Under Laws 1864, ch. 
555, which provides that an issue of school bonds must 
be authorized by vote of “a majority of all the inhabit- 
ants of any school district entitled to vote, to be as- 
certained by taking and recording the ayes and noes of- 
such inhabitants attending at any school district meet- 
ing,” a vote in favor of bonds by the majority of those 
voting is sufficient to authorize the issue of bonds, 
though such majority is less than half of the voters 
actually present at the meeting.—Smith v. Proctor, N. Y., 
29 N. E. Rep. 312. 

109. SLANDER OF FEMALE—Reputation for Chastity.— 
On a prosecution for slander of an unmarried female 
under the statute allowing defendant in justification to 
show the truth of the imputation and the general rep- 
utation for chastity of the female, evidence of her rep- 
utation for chastity in another county, from which she 
removed six months before the perpetration of the al- 
leged slander, is admissible.—Crane v. State, Tex., 17 8. 
W. Rep. 939. 

110. StaTUTE—Action for Penalty.—Though a statute 
provides that a penalty prescribed thereby shall be re- 
covered only in a “suit” by the prosecuting attorney in 
the name of the people, the court has jurisdiction to 
render judgment for the penalty, where it is sought to 
be recovered by indictment presented under the sanc- 
tion of the grand jury, if the indictment Is, in substance, 
equivalent, to a complaint, and is signed by the prose- 
cuting attorney, since in such case the proceeding may 
be treated as a suit.—St. Lowis, etc. Ry. Co. v. State, Ark., 
17 S. W. Rep. 806. 

111.. TaxaTION—Foreign Insurance Companies.—Sec- 
tion 7, art. 9, of the constitution, probibits the legisla- 
ture from imposing taxes on municipal or other cor 
porations, or the inhabitants or property thereof, for 
corporate purposes: Held, that the requirement that 
certain insurance companies should pay a certain 
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amount of the gross receipts to fire companies, etc., 
was a tax, and therefore in conflict with the constitu- 
tion.—State v. Wheeler, Neb., 50 N. W. Rep. 770. 

112. Tax DEEDS—Limitation of Actions.—Code Wash. 
§ 2939, providing that no suit for the recovery of lands 
sold for taxes shall be commenced more than three 
years efter the recording of the tax deed, is a complete 
defense to a suit brought after that time, when the re- 
corded deed is valid upon its face; and plaintiff cannot 
show that deed is void by reason of irregularities in the 
prior proceedings. — Coulter v. Stafford, U. 8. C. OC. 
(Wash.), 48 Fed. Rep. 267. . 


113. Tax SALES—Notice.—A tax sale will be held void 
if the potice thereof was published three days less than 
the fulltime prescribed by the statute.— Townsend v. 
Martin, Ark., 178. W. Rep. 875. 

1l4. TAX TITLES—Validity of Levy.—Where the stat- 
utes of a State prescribe a certain time for the levying 
court to convene and levy taxes, a levy by it at any 
other time is invalid, though it may have convened and 
made the levy at such time under a mandamus from a 
federal court.— Martin v. McDiarmid, Ark., 178. W. Rep. 
877. 

115. TELEGRAPH COMPANIES. — Where a telegram is 
sent over defendant’s wires to plaintiff in care of ‘Mr. 
B,” and there is no person by the name of “B” in the 
place to which the message is sent, and defendant 
makes no effort to find pluintiff in order to deliver it to 
him, defendant is liable in damages.— Western Union Tel. 
Co. v. Houghton, Tex., 17S. W. Rep. 846. 


116. TELEGRAPH COMPANIgS — Failure to Transmit 
Message.—An instruction that “if the agent kiYew of 
the importance of the prompt delivery of the message, 
or could have discovered it from the terms of the tele- 
gram, or from other telegrams in reference to the same 
matter,” the defendant would be chargeable with 
knowledge of the fact, wis a correct statement of the 
law.—Erie Telegraph G Telephone Co. v. Grimes, Tex., 17 
S. W. Rep. 831. 


117. TRIAL—Pleading.—Atter the defendant has given 
in his own evidence, a motion to strike out all the ev- 
idence, on the ground that it is insufficient to sustain 
the issue on the part of the plaintiff, -hould not be 
granted.—Carrico v. West Virginia Cent. ¢ P. Ry. Co., W. 
_Va., 148. E. Rep. 12. 

118. Trusts—Receivers.—An insurance company de- 
posited some of its funds with a trust company, to be 
distributed among the certificate holders in case the 
insurance company made default in meeting its obiga- 
tions. Afterwards the trustees of the insurance com 
pany petitioned for its voluntary dissolution, and a 
receiver was appointed: Held, that the court had no 
power to compel the trust company, in the absence of 
any misconduct on its part, to turn the trust fund over 
to the receiver to be distributed by him instead of by 
trust] company.—In re Voluntary Dissolution of Home 
Provident Safety Fund Ass’n, N. Y., 29 N. E. Rep. 323. 


119. UNITED STaTES—Liches.—W hen the United States 
voluntarily appear in a court of justice, they at the 
same time submit to the law, and place themselves 
upon an equality with other litigants; but this does not 
apply to such defenses as laches and the statute of lim- 
itation.— United States v. Ingate, U.S. C. C. (Ala.), 48 Fed. 
Rep. 251. 


120. UNITED STATES SUPREME CouURT-Jurisdiction— 
Diverse Citizenship.—Act Cong. March 3, 1891, establish - 
ing the circuit court of appeals, took away the appellate 
jarisdiction of the supreme courts in cases where the 
federal jurisdiction depends upon diverse citizenship, 
but by the joint resolution of the same date such juris- 
diction was preserved as to pending cases, and cases in 
which the appeal or writ of error should be allowed be- 
fore July 1, 1891: Held, that the supreme court would 
refuse to redocket a cause of this kind which was once 
dismissed, and in which a new appeal was allowed af- 
ter the Ist of July.— Wauton v. De Wolf, U. 8. C. C.,12 8. 
C. Rep. 173. 





121. VENDOR AND VENDEE.—Where, on the execution 
of a contract to convey land, notes of a third person 
are taken to be received as payment if collected, and 
the vendor only binds hjmself to make title on pay- 
ment thereof, he is accountable only for such amount 
as he could by due diligence collect on the notes — 
Houston v. Evans, Tex., 17 8. W. Rep. 925. 


122. VENDOR AND VENDEE— Bona Fide Purchaser.— 
Where one purchases land, but, instead of taking a 
deed to himself, has it conveyed to another by a deed 
absolute on its face, but in fact trust for the purchaser 
and his children, the possession of the children, after 
the death of the purchaser, is notice to one buying from 
the trustee or his heirs.—Hawley v. Geer, Tex ,17S. W. 
Rep. 914. 


123. VENDOR AND VENDEE—Constructive Possession.— 
The deed of a vendee, in the absence of fraud or mis- 
take, gives him constructive possession of all the terri- 
tory within its limits, and a subsequent deed by the 
vendor, although it might cover a part of the territory 
first sold, would not interfere with such constructive 
possession of the first vendee.— White v. Ward, W. Va., 
14S. E. Rep. 22. 


' 124. VENDOR AND VENDEE—Defective Title.—Where, 
after the death of one of the partners engaged in pur- 
chasing and selling real estate for profit, the surviving 
partner contracts to sell parceis of this partnership 
real estate, the persons contracting to purchase cannot 
be compelled to accept a deed from the surviving part- 
ner, as the title of the dead partner has passed to his 
heirs at law.—Carter v. Flexner, Ky., 178. W. Rep. $51. 


125. WAREHOUSMAN — Conversion. — A tobacco ware- 
houseman who receives a lot of tobacco and sells the 
same on commission in the regular course of his busi- 
ness, without notice of aclaim thereto adverse to that 
of the consignor, cannot be held liabie by such claim- 
ant as for a conversion of the tobacco.—Abernathy v. 
Wheeler, Ky., 17S. W. Rep. 8 8. 


126. WATER COMPANIES—Duty to Supply Water.—A 
company incorporated for the purpose of supplying a 
city and its inhabitants with water, and by ordinance 
granted the privilege of laying its pipes through the 
streets for the purpose of conducting water, with no 
conditions imposed except that its pipes shall be laid in 
a certain manner, and that it should in no case charge 
1woore than a certain amount for water, must furnish 
water to any person on a street along which it hasa 
pipe, though that pipe was laid for certain persons, 
who paid therefore on the agreement that, if it was 
used for supplying water to any one else, it should be 
paid for by the company. — Haugen v. Albina Light ¢ 
Water Co., Oreg., 28 Pac. Rep. 244. 


127. WILL.—An instrument, duly executed and regis- 
tered, which provides that from natural love and affec- 
tion towards his wife, and that she may have a per- 
manent estate, “and, further, that my said wife has 
aided me in the accumulation of the estate I am pos- 
sessed of, I hereby give, convey, and confirm unto my 
said wife, and her heirs, in absolute right, all my” es- 
tate, “which I now, or may hereafter, own,’’ and which 
reserves a life estate, and provides for the payment of 
the maker’s debts, and sufficiently executed to operate 
as a deed or will, is a will.—Crocker v. Smith, Ala., 10 
South. Rep. 258. 


128. W1Lt—Devise in Lieu of Dower.—Code 1860, ch. 
110, § 4, does not change the common law rule that wills 
of personality must be construed according to the lex 
domicilii in which it was made; and when one domiciled 
in New York bequeathed personal property to his wife, 
but made no disposition.of real estate in Virginia, and 
there was nothing in the will incompatible with her 
claim for dower, the testator’s intent must be measured 
by the common law rule in New York, to the effect that 
the provision wouki not be in lieu of dower unless a 
different intent was expressed in words, or clearly 
shown on the face of the will.—Bolling v. Bolling, Va., 14 
8. E. Rep. 67. 





